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'...let us strive on to finish the work we are in; to bind up the 





Nation’s wounds; to care for him who shall have borne the battle, 





and for his widow, and his orphan; to do all which may achieve and 
cherish a just and a lasting peace among ourselves and with all 
Nations. 

From the Concluding Paragraph of the Second In- 


augural Address of Abraham Lincoln, Illinois Law- 
yer, as President of the United States, March 4, 1865 
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N O W,, » for the first time... a comprehensive 


treatment of FEDERAL INCOME TAXATION 
OF TRUSTS AND ESTATES 


byf{LLOYD W. KENNEDY 





CONDENSED TABLE 


OF CONTENTS In one convenient volume—the first 


Chapter 1-General Law of 


- eal ena complete treatise on all aspects of 


this increasingly complex subject 
Chapter 2- Taxation of Or- oY P J 


dinary Trusts and Estates 


Chapter 3 - Charitable Trusts 
and Charitable Contribu- 


tions “ ” 
ag A “must” for all attorneys and others 


Chapter 4- Problems Relat- engaged in trust and estate work. Keenly 
ing Primarily to Trusts . a 
penetrating yet broad in scope, Mr. Ken- 
nedy’s work deals fully with the subject. 
Included also is a discussion of the new 
Chapter 6-Revocable and eae? . Me 
Conenalin’ Teams concept of “distributable income” intro- 
; duced by the 1942 Revenue Act, together 
Appendix 1-Internal Rev- a : ‘ 
enue Code Provisions (Re- with the highly technical 65-day rules. 
rey hema to Truss Case law development under the Clif- ABOUT THE AUTHOR 
i i a i iD” Mr. Kennedy is in active practice in 
ford doctrine of “substantial ownership pte AE Bg Bam Bo 


Appendix 11 - Regulations : : ts tion. From 1942 to 1946, he served 
Ill, (Relating Primarily is compared with the controversial in- as Research Editor of Coordinators 


i i isSi Cyclopedic Federal Tax Service and 
to Trusts and Estates) terpretations in the Commissioner's pe . ee Foe eee 


Tahivsx(dk Citations i Amended Regulations. Fully annotated | oF a eras ate, of 


Cases, Code Sections, Reg- i vard Law School in 1933, he is a 
ulations and Bureau Rul- is tee the minute. member of the Illinois and Penpsyl- 

) vania Bars; of the American, Illinois 
~~? and Pennsylvania Bar Associations; 
and of the American Judicature 
ciety. 


2 AUTHORITATIVE COMPANION WORKS 


PAUL... FEDERAL INCOME 
SCOTT ON TRUSTS TAXATION OF TRUSTS 


A work which, in the 8 years since publica- sates a 

tion, has actually made law—cited again “America’s outstanding legal student of 
Federal Taxation”, Randolph Paul's work is 
now generally recognized as the leading 
authority on the subject. A brilliant, pene- 
engaged in trust work. 4 vols. and 1946 trating analysis with copious citations. 3 
Supplement. vols. including 1946 Supplement. 


Chapter 5- Problems Relat- 
ing Primarily to Estates 


Index 























and again by highest Federal and State 
courts. An indispensable tool for everyone 


See your local law book dealer, or 


LITTLE, BROWN & COMPANY 
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In This Issue 


Should Federal Funds 1 
Aid Better Housing? 


Our December issue contained (page 
1207) an editorial which called at- 
tention to the severe hardships being 
inflicted on many citizens, including 
the younger lawyers and their fami- 
lies, by the lack of adequate homes 
throughout the country. The federal 
policies which had created the dis- 
tressing conditions and the need for 
federal action to remedy them were 
broached for consideration, on 
grounds carefully stated. Horace 
Russell, of the Illinois Bar (Chicago), 
takes strong exception to that edi- 
torial and opposes the Taft-Ellender- 
Wagner bill (S. 866). The question 
of our Association’s attitude may be 
before the House of Delegates Feb- 
ruary 23-25. As usual we publish 
opposing views. 


Proposals To End Tax 
Discrimination Against Lawyers 


Pending the development and offer- 
ing of a definitive plan by our Asso- 
ciation to remedy the tax inequities 
operative against lawyer-partners 
and members of the profession gen- 
erally, the Association of the Bar of 
the City of New York has brought 
forward, and is actively urging upon 
the Congress, a specific program of 
legislation. We summarize it for the 
information of our readers and in- 
vite their views. 


An Objective Study of ‘Bar 3 
Examination Subjects” 


The variegated requirements and 
scope of subjects for examinations 
for admission to the Bar in many or 
some of the States seem not likely to 
be standardized and modernized un- 
til the lawyers and their Bar organi- 
zations, under the leadership of our 
Association, take up the task in an 
insistent fashion. Professor George 
Neff Stevens gives a factual survey 
that should furnish material for first- 
of-the-year thinking and action. 


A Successful Lawyer Who 5 
Left Law Practice at 30 

The presentation and dedication of 
the memorial of Oscar S. Straus in 
Washington is the occasion for a 
sketch of the career of that noted 
statesman, humanitarian, and public 
servant, whose early distinction at 
the New York Bar is little known. 
All his life Straus used for peace, 
justice and law the discipline and ex- 
perience he had gained at the Bar, 
although he had left courtroom years 
far behind him. 


Giving Law Students Clinical 6 
Training for Practice 


John S. Bradway, of the Duke Uni- 
versity School of Law, outlines the 
clinical training given law students 
at that school and makes a strong 
case for its adoption in legal edu- 
cation. 


Rules for Ascertaining 7 
the Applicable Law 


In the field of conflict of laws, Dean 
Edward S. Stimson, of the College of 
Law at the University of Idaho, has 
written for us a readable statement 
of four basic problems in determin- 
ing the law that is applicable. His 
stand is for uniformity of rules and 
tests. 


Admission to Practice g 
Before Federal Agencies 

John W. Cragun, of the District of 
Columbia Bar and our Association’s 
Section of Administrative Law, has 
prepared an informative and highly 
useful article and chart which brings 
together the varying rules, regula- 
tions, procedures, restrictions, etc., 
governing admissions to practice be- 
fore the numerous federal agencies, 
departments, bureaus, etc. Assem- 
bled for the information and con- 
venience of those concerned with the 
Gwynne bill (H.R. 2657; 80th Cong., 
Ist Session), sponsored by our Asso- 
ciation to standardize the require- 
ments and put lawyers in an in- 
dependent status appropriate for 


members of a profession, the article 
and chart will advisably be kept for 
convenience of reference by those 
who may have occasion, pending the 
enactment of legislation, to find out 
what they may have to do in order 
to be in a position to represent their 
client’s interests. 


Completion of Roscoe Pound's 9 
“Survey of the Survey”—IV 

The final installment of Dean 
Pound’s thorough-going review of 
the Annual Survey of American Law 
—also a pointed commentary on the 
trends and policies of judicial and ad- 
ministrative decisions summarized in 
the Survey—is in this issue. It deals 
interestingly with diversified topics 
in the domain of private law. His 
over-all appraisal of that monument- 
al project and its usefulness to judges, 
lawyers and law teachers has been 
most favorable. 

Southwestern Legal Center 10 
Is Assured for Dallas 

The movement to establish “law cen- 
ters” is not confined to the North 
and East. Texas and the Southwest 
have moved in with approved plans 
for a $2,000,000 center in Dallas, 
under the auspices of Southern Meth- 
odist University. The plans for its 
scope are naturally adapted to the 
great area it will serve. Dean Robert 
G. Storey, of the Texas Bar and our 


House of Delegates, heads the proj- 
ect. 


Trust Men and Lawyers 11 
State Agreed-On Principles 


Continuing their efforts for amica- 
ble adjustment of border-line con- 
troversies as to the function of lawyers 
and fiduciary institutions and as to 
advertising by the latter, the Na- 
tional Conference Group of Bankers 
and Lawyers have issued a notable 
further statement of policies which 
should be read and heeded by all 
members of our profession. 

The Chief Justice's Report 14 
of the Judicial Conference 

Chief Justice Fred M. Vinson filed 
on November 17 his report of the 
September session of the Judicial 
Conference of Senior Circuit Judges. 


Action on many matters of interest 
to the profession was taken. 


February, 1948 « Vol. 34 = If] 





IV 








or’s personal library— 


she law) 


"" {onfessions of 
an Un-Common Attorney 


By REGINALD L. HINE 


“A grand hodge-podge of legal reminiscences, anecdotes, gems of laugh- 
ter and pearls of wisdom, antiquarian lore, dissertations on dreams, 
ghosts, doctors . . . A fine mixture of entertainment and wisdom, a fine 
demonstration of how to love your profession without losing time, 
energy and inclination for the enjoyment of many of the other necessary 
elements of a rich, full life.”—Orville Prescott, New York Times $4.00 








From Hammurabi to Holmes 


Men of Law 
By WILLIAM SEAGLE 


A history of law in terms of the 
great men who made it. “Unques- 
tionably an unusual achieve- 
ment.”— New York Times Book 
Review. “Mr. Seagle mingles a 
wealth of learning with brilliant 
insight.”—Chicago Tribune $5.00 


A Concise History of 
the Law of Nations 
By ARTHUR NUSSBAUM 


A comprehensive, yet concise, 
history of international law, in- 
cluding political events as well as 
doctrines. The author is a Profes- 
sor in the Columbia University 
School of Law. $4.50 


A Legal Biography of Cicero 


Eternal Lawyer 
By ROBERT N. WILKIN 


“Members of the profession of 
law may well rejoice that such a 
book has been written; and they 
will find much pleasure and food 
for thought in reading it.” — 
American Bar Association Jour- 
nal $3.00 


The New Foundation 
of international Law 


By JORGE AMERICANO 


An able Latin American expert 
in the field of international law 
offers a timely prospectus for 
world organization. The author 
is Professor of Law at the Uni- 
versity of Sao Paulo. $2.50 





The Macmillan Company 


60 Fifth Avenue, New York 11 
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Announcing a New 


PIKE & FISCHER SERVICE 


ON 


RADIO REGULATION 


Under the Sponsorship of the 


Federal Communications Bar Association 


COMPREHENSIVE AUTHORITATIVE 


In excess of three thousand pages of ini- All the materials are annotated and docu- 


tial materials, in three looseleaf volumes, mented with official references, citations 


kept up to date with weekly releases and notes. Volume Two of the Service is 


a comprehensive digest of Commission and 


Materials include: All Federal Communi- Court actions since the days of the old 


cations Commission Rules and Regulations Radio Commission affecting all aspects of 


(Parts 1 to 19) affecting Radio, together radio. 





with Engineering Standards—FCC Opinions 


and Otders—Court Decisions—Forms— 
Address 


Communications Act of 1934, as amended, Inquiries to 
and Congressional Committee Reports— 
PIKE & FISCHER 
Radio Act of 1927, and Congressional acd Giiainiteadshist Bnteitn  D 


Committee Reports—Administrative Pro- WASHINGTON 6, D. C. 











cedure Act—Urgent Deficiencies Act. 


PUBLISHED JANUARY 1948 


~ DASA AR) 4 M&Kx FAA AA D2 
~S 


S SA A QAR A OA LL of ZF ZL 
a PLoOLCLO FPL 222A ZA YYYYNWY AS A A LA AAS QA 


February, 1948 » Vol. 34 


Sa 
~ 


w 











ALUMINUM BOOK SHELVING 
CUSTOM BUILT 


OUR Aadwer to YOUR LIBRARY PROBLEMS 


* SPACE SAVING 
Important in these days of rising rents 
WEIGHT SAVING 
An Important Safety Factor 
ATTRACTIVE 
Beauty with Personality 
INEXPENSIVE 
Less than sectional bookcases and some steel 
ADAPTABLE 
Custom built for any wall space 
STRONG 
No sag, no sway 
EASY TO ERECT AND HANDLE 
No trick gadgets, one person can move 
IMMEDIATE DELIVERY 
Normal time between order and delivery 


FOR MORE DETAILED INFORMATION AND QUOTATIONS, 
WRITE US, SENDING DIMENSIONS YOU DESIRE TO FILL. 


LAWYERS SERVICE COMPANY 


500 North 19th Street * St. Lovis 3, Missouri 








CT~ 
—that’s Corporation Trust 
. 


When a lawyer has a corpora- 
tion to be formed in any state 
other than his own—or one 
to be qualified, or an amend- A CT office within 
ment, or certificate of merger, telephoning dis- 
or certificate of withdrawal tance or overnight 


to be filed—C T will have the ‘ 
heer m2 mail of any lawyer 
details of filing, recording, 

; anywhere. 


publishing (if required) car- 
ried out for him no matter 
what state or states may be 
involved. 





A 


Corporation’ Trust 


The Corporation Trust’ “Company 


C T Corporation System 
And Associated Companies 


Albany 1 4 S. Hawk Street Jersey City 2 

Aclaata 3 37 Forsyth Street, N. W Los Angeles 13 

Baltimore 2 10 Light Street Minneapolis i 

Boston 9 10 Post Office Square 

Buffalo 3 295 Main Street 

Chicago 4 208 S. La Salle Street 

Cincinnati 2 441 Vine Street . 57 Exchange Street 
Cleveland 14 .. 925 Buclid Avenee San Francisco 4 _ beaming Street 
Dallas 1 concen Seattle 4 . 004 Second Avenue 
Detroit 26 Se. Louis 2 ie North Broadway 
Dover, Del Washington 4 1329 B. Se. N. W. 
Hartford 3 $ Wumington 99 100 West 10th Secrest 
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By ROBERT S. HOLZMAN, 

Tax Administrator, 

Schenley Distillers Corporation. 

THIS important new book is ready at a time when reorganiza- 
tions are becoming an increasingly prominent phase of economic, 
legal and tax picture. The first full-length study of the problem 
in more than a decade, it provides a needed, comprehensive 
analysis and clarification of the complex reorganization section 
of the law, in theory and in operation. Hundreds of cases are 
cited; alternative planning is considered in the light of today’s 
opportunities; specific arrangements and their tax aspects are 
discussed in detail. 

For use in any company, of any size and for the specialist and 
non-specialist alike, here is guidance and precise information on 
what the taxpayer must do before and after reorganization— 
what the courts will and will not sanction. 

CONTENTS: Introduction. Definitions and Divisions of Reorgani- 
zation. History of the Reorganization Concept. Special Categories 
Complete Liquidation of Subsidiaries. Other Distributions in Liqui- 
dation. Recapitalizations. Involuntary Reorganizations. Basis. Form 
vs Substance. Formalities in Reorganizations. Recent Developments. 
Bibliography. Cases Cited. 402 pp............... $7.50 


CORPORATE RESOLUTIONS 


By ISABEL DRUMMOND, (Revised edition) 
of the Philadelphia Bar. 


FOR business and ae men managing and operating 
corporations—a working manual abreast of new developments 
in the law touching on co — resolutions. It presents more 
than 1,000 expertly framed and thoroughly tested forms, re 
resentative of every a of the subject, and meeting nearly 
every requirement of corporate functioning. Includes concise 
analysis of federal and state law governing the use of these forms. 
CONTENTS: PART I. History and Analysis of the Law Govern- 
ing Corporate Resolutions and Related Forms. PART Il. Resolu- 
tion Precedents: Stockholders’ Resolutions. Directors’ Resolutions 
Pertaining to Internal Transactions. Directors’ Resolutions Affecting 
Third Parties. PART Ill. Notices: Notices to Stockholders, Bond- 
holders and Noteholders. Notices to Directors, Executive Commit- 
tee, Agents, etc. PART IV. Minutes, Affidavits, Consents, Certifica- 
tions and Proxies: Minutes. Affidavits and Certificates. Consent of 
Stockholders to Action of Directors. Consent of Directors to Action 
of Stockholders. Proxies. 738 pp. 


Lawyers are praising 
ANNUAL REPORTS 
TO STOCKHOLDERS 


—Their Preparation and Interpretation 


By N. LOYALL McLAREN, 
C.P.A., Partner, McLaren, Goode & Co. 


HERE is an invaluable guide to ac- 
cepted standards for the writing of 
annual reports to stockholders—and 
a challenge to improved procedures. 
Readers of reports will find the book 
— helpful in the understanding 

the implication of facts and fig- 
ures. Components of annual reports 
are thoroughly discussed to illustrate 
their use as a medium for conveying 
the story of competitive capitalism. 


The Ronald Press Company 


15 Eost 26th Street New York 10, N.Y. 





Court and 
Fiduciary Bonds 





WHEN you want them! 
WHERE you want them! 
HOW you want them! 








CALL THE LOCAL ID REPRESENTATIVE 


FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 


HOME OFFICE: Baltimore, Md. 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 


February, 1948 » Vol. 34 Yi 





> 


One of the important trends in Amer- 
ica in the 19th century was the break 
with slavish imitation of European 
culture; particularly in the field of 


painting. American artists began to 


ee weowoeee 


see and paint American subjects 

through American eyes; not only un- 

ashamedly, but proudly, and proudly 
signed their accomplishments. 


The signature of the artist, the name 
of the manufacturer, the watermark 
of the paper-maker—all are expres- 
sions of pride. And pride of creating, 
making, producing is the beginning 
of excellence. Ours is expressed in the 
watermark of Crane that is an integral 
part of every sheet of paper we make. 
It is your assurance that you are get- 
ting paper of the highest quality— 
made from cotton and linen fibres only 
—the most enduring materials from 
which paper can be made. 

We suggest you look for 

the Crane mark when 

you buy paper for busi- 

ness, personal or 


social needs. 


CRANES 
FINE PAPERS 


MADE IN DALTON, MASSACHUSETTS 
SINCE 1801 
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25% to 75% savings; good 
sound bindings; delivery free in U. 


any bar association or library. 
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to publishers’ increases). 


SALE + USED 
LAW - BOOKS 


good condition, 


S. A. 


Charge accounts to institutions; 6% for 
cash with order. References—this Journal, 


Vols. Price 
Restatements of the Law....... 23 $118 

4| Federal Code Annotated 
J (U.S. Laws)...........0.4.. 20 200. 
Board Tax Appeals & Tax Court.. 54 187. 
4 Moore's Federal Practice We'waneee 4 50. 
yr Bankruptcy ....... 9 100. 
Williston—Contracts Rica witeewnce 9 135. 
{| Fletcher—Corporations ......... 20 «165. 
}] Wigmore—Evidence ........... 10 115. 
Nichols—Cyc. Forms ........... 9 90. 
{| Tiffany—Real Property......... 6 65. 
| Mertens—Federal Income Tax.... 12 140. 
Pauvl—fFed. Estate-Gift Tax...... 30 33. 
SOUT ov cack ce cecese’ 4 40. 
JN. LR. B. Decisions............ 73 167. 
4 Nims—Unfair Comp. & Tr. Mks... 2 30. 
G PageTUNS cnc cccccsccccsces 5 60. 


| (All above available new only with cur- 
rent pocket parts included. Prices subject 





q Inquiries solicited. 
q Catalogue on request. 
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MITCHELL 


Philadelphia 43, Pa. 


{| Corpus Juris, A-Z............. 71 = 90. 
} Corpus Juris Secundum......... 51 375. 
Ruling Case Law, A-Z........... 28 335. 
{| Century Digest ............+-. 50 = 550. 
Ist Decennial Digest ........... 25 «15. 
{| 2nd Decennial Digest .......... 25 = 20. 
} 3rd Decennial Digest........... 29 = 50. 
| 4th Decennial Digest .......... 36 6175. 
| General Digest to 1947......... 26 25. 
4] Le BR. A. Ist Series... ..ccceeeee 70) = 50. 
| L. R.A. New Series............ 76 «75. 
{| L. R. A. Permanent Digest....... 10 = 50. 
GY Me BB. WeBBicccccccvccccsess 53 75. 
| Negligence & Compensation Cases 
{| Annotated, 39 vols. and Index, 
{| 2 vols., and New Series 20 vols., 
} and Index, 2 vols........... 63 175. 
{ We buy, sell, trade, appraise, 
rebind, print, publish. 
Federal Reporter .............. 300 275. 
| Federal Second, 1-109.......... 109 150. 
4 Federal Second, 1-78........... 78 95. 
U. $. Photo Reprint & West in 110 
J) BOOKS ..... 00. eeeee eee eees 328 200. 
} U. S. Reports 1-328 single vols...328 500. 
{| Ditto Law—West Ed. In 92 books. .. 200. 
} U. S. Reports Digest, Law Ed...... 1 30. 
Underwood—Card Digest, Patents, 
Copyrights and Trade Marks— 
|| complete to date............ .. 450. 
{| U. $. Patents Quarterly & Dig..... 73 600. 
4 Annual Patent Index—1913- 1946 
i Pee 75. 
4, Annual Trade Mark Index—1927- 
G We, Nae sade ncetasevsces 4 00 50. 
}) Atlantic Ist & 2nd Series....... 350 470. 
4 N. J. Law 1-47 & Eq. 1-40 to Atl.. 87 120. 
{| Northeastern Ist & 2nd Series....272 475. 
{| Pennsylvania full stock; 
YI special list on request. 
{| Temple Law Qvarterly......... 20 150. 
U. of Pa. Law Review 1-36, 48-95 
| MD iedessdcisceccsees 84 500. 
{| West Va. Reports 1-71....... oo TU 108. 
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Here’s how attorneys 
increase their efficiency—and 
expand their practice 





























¥ SoundScriber is the ideal legal secretary—it works any time, never 
misses a word, records everything that might otherwise be missed. 











@ SoundScriber is ready 24 hours a day—return from court or con- 
ference after hours and begin dictating—no secretary is kept wait- 
ing; she starts transcribing first thing in the morning. 




















@ SoundScriber records other voices, too—telephone conversations, 
the voices of clients, witnesses, other attorneys, entire court pro- 
ceedings if necessary. When you use SoundScriber, there is never 
any question regarding verbal statements. 





























@ Dictating to SoundScriber saves many hours of labor on long 
briefs, memoranda for future reference, legal opinions. It is used 
daily for dictating abstracts of testimony and taking depositions. 




















5 SoundScriber pays for itself in a short time by increasing the num- 
ber of cases and clients you can handle, by enabling you to get 
more things done faster. Mail the coupon today for information. 




















SoundScriber discs hold up 
to 30 minutes of dictation— 
are easily indexed, routed, 
filed or mailed. Radio-cleat 
quality insures accurate 
transcription. Low first cost, 
lower operating cost. 


JOUND/CRIBER 


rode Mark 
ELECTRONIC DICTATING AND RECORDING EQUIPMENT 











To find out how SoundScriber applies 

to your -— phone the nearest 
distributor, listed under 

“SoundScriber” in your classified telephone 
irectorv. Or mail the coupon, 























COULD ANYTHING BE MORE TIMELY! 


A Complete Restatement of the Law of 
LANDLORD AND TENANT 


Vols. 51 & 52 C.J.S. 
1450 pages 


JUST PUBLISHED 


List of Chapters: 
I. In General 
II. Creation and Evidence of Relation in General 
III. Terms for Years or Definite Periods 
Tenancies from Year to Year, Month to Month, 
Week to Week, and Other Periodical Tenancies 
Tenancies at Will 
Tenancies at Sufferance 
Agreements to Lease 
Leases 
IX. Landlord’s Title and Reversion 
X. Premises and Enjoyment and Use Thereof 
XI. Rents. and Advances 
XII. Reentry and Recovery of Possession by Landlord 
XIII. Renting on Shares 
XIV. Interference with Relation 


You can consult this work with complete confidence that you have before you the latest 
and greatest treatise on Landlord & Tenant ever published. A text that states all the 
law as developed by all reported cases. 


This work is so well indexed that finding the law and 


authorities on any question put to it is amazingly simple. 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn 1, New York 


Publishers of Corpus Juris Secundum 
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Federal Aid to Housing: 


Le 


Argument for and Against Voting Federal Funds 


by Horace Russell ® of the Illinois Bar (Chicago) 


® When the Journal published in its December issue (pages 1207-08) an editorial which 
called attention to the plight of millions of the American people, including thousands 
of members of our profession, because of the shortage of homes ("Federal Action as 
to Housing"), a diversity of views arose among lawyers and others as to remedies. 
Horace Russell, of the Illinois Bar (Chicago), a member of our Association since 1925, 
wrote a strongly-reasoned article in opposition to the point of view voiced in our 
editorial and in particular argued against enactment of the Taft-Ellender-Wagner 
Bill (S. 866). As the subject now seems destined to be brought before the House of 
Delegates in Chicago on February 23-25, on the recommendation of a Section, for 
debate and vote as to our Association's attitude, we publish Mr. Russell's argument 
substantially in full, reprint with it the editorial which he challenges, and follow them 
with a brief statement by the Editor-in-Chief. A “Letter to the Editors”, elsewhere in 


this issue argues that our Association support federal action. 





=" The editorial on “Federal Action 
as to Housing”, in the JouRNAL for 
December, (pages 1207-08) , appears 
to me to be in support of the Taft- 
Ellender-Wagner Bill (S. 866 of the 
80th Congress), or other public 
housing legislation. It is evidently 
overlooked that this question has 
been the subject of sharp debate for 
some years in the Section of Real 
Property, Probate and Trust Law, 
and that the sentiment there has 
been substantially against the pro- 
posal, and that, in Cleveland, a 
resolution was passed against such 
public housing, and that this resolu- 
tion is now pending before the House 


of Delegates. The JOURNAL has been 
doing such a fine job in recent years, 
that such an editorial may have sub- 
stantial influence with the House of 
Delegates upon this question and 
with great numbers of members of 
the Association who do not have 
accurate knowledge of the question 
and have not heard both sides. 

I think that the record shows that 
the American people are for private 
home ownership and against un- 
necessary encouragement of all forms 
of rental housing and especially 
against Government rental housing. 
According to our Bureau of the 
Census, we have increased private 


home ownership from about 44 per 
cent of the families in 1940 to 55 
per cent in 1947. 

Almost everyone agrees that we 
should have better homes in America, 
although we are today better housed 
than any Socialist country and are 
making better progress with the 
present emergency than Russia, 
England or any Socialist economy. 
The real question is how we will 
produce, own and operate better 
housing. There are many, many ways 
to do it. Government housing is only 
one of those ways; and I believe that 
at least 90 per cent of our people, 
including at least 90 per cent of the 
members of the American Bar, are 
for the promotion of private home 
ownership and against Government 
housing. 


Previous Federal Action That Has 

Been Effective for Private Ownership 
The Federal Home Loan Bank Act 
was passed in the Hoover Adminis- 
tration to encourage private home 
ownership, and the Federal Home 
Loan Bank System is a complete 
success. Home Owners Loan Cor- 
poration was enacted in 1933 in the 
Roosevelt Administration for relief 
of individual home owners, and it 











Concerning the Author: Horace Russell was born in Puckett, 
Mississippi, in 1889 and attended Mississippi College (A.B.) 
and Cumberland University (LL.B.). He was admitted to the 
Georgia Bar in 1916 and practiced law in Atlanta until 1932, 
when he went to Washington to enter government service as 
general counsel for the Federal Home Loan Bank, which post 
he held until 1938. He has been a member of our Association 
since 1925, and has served on numerous committees in the 
Section of Real Property, Probate and Trust Law. He is a 


member of the Illinois, Georgia, Atlanta and Chicago Bar 
In 1937 he was President of the Federal Bar 
Association. Since 1938 he has been in Chicago, as general 
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counsel for the U. S. Savings and Loan League, the Kankakee 
Federal Savings and Loan Association, and the Home Owners 
Mutual Insurance Company. He has spoken and written ex- 
tensively against public housing, and is regarded as an av- 
thority on housing problems because of his long interest in 
the field. 
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has been a complete success, and is 
nearly liquidated without expense 
to the taxpayers. The Federal Savings 
and Loan System was established in 
1933, and is a complete success, hav- 
ing financed several billion dollars 
of private homes without a Govern- 
ment subsidy. Federal Housing Ad- 
ministration was established in 1934 
to encourage private home owner- 
ship, and it is a complete success. 
Title III of the Servicemen’s Re- 
adjustment Act of 1944 was enacted 
to encourage private home owner- 
ship, and it is a complete success. 


None of these have cost the tax- 
payers any money and the prospect 
is that none of them will cost any 
substantial amount. Even veterans’ 
loans will certainly cost less than 
any one of the other four aids to 
veterans. These aids to housing have 
been designed consistent with the 
American tradition of private citizens 
in their own homes and with a 
minimum of Government interfer- 
ence. 

Governmentally-Owned Housing 

Has Been Costly and Futile 

On the other hand, the National 
Industrial Recovery Act authorized 
the appropriation of $15,000,000 for 
subsistence homesteads and $150,- 
000,000 for other public houses, ad- 
ministered under Mr. Ickes. These 
were built at the bottom of the 
depression, and the subsistence home- 
steads are recently being sold in this 
high market as a total failure for a 
small fraction of the cost. The apart- 
ment hotels built by Mr. Ickes were 
approximately twice as expensive as 
the average American home, were 
completely obnoxious locally; and 
the Congress very definitely declined 
to extend or repeat the operation. 
In the same statute a $500,000,000 
provision was made for resettlement, 
and about $35,000,000 was spent for 


Green Belt, Washington, Green Hill, 
Cincinnati, and Green Dale, Mil- 
waukee, at an average cost of about 
$12,000 for a very small apartment 
hotel unit; and this program is an 
admitted failure and Congress is try- 
ing to dispose of it. 

The United States Housing Au- 
thority Act of 1937 authorized $800,- 
000,000 of loans to be paid back and 
$1,600,000,000 of annual grants to 
liquidate such loans, but not to 
be paid back to the Treasury or 
the taxpayers. This bill contemplated 
annual authorization. The Congress 
studied this program most carefully, 
declined the authorization in 1938, 
and by vote of more than two to one 
in the House of Representatives, 
declined to pass the authorization 
in 1939, and has consistently declined 
to repeat it to this day. The scheme 
of the taxpayers paying all of the 
capital cost of housing and further 
subsidizing operating costs by tax 
exemption of the local real estate 
and tax exemption of the interest on 
the bonds issued to build the build- 
ings to provide housing for less than 
one per cent of the population, and 
many of those public employees, and 
others, presently able to pay for their 
housing, is too absurd to stand up 
under any reasonable analyses. 





® Federal Action as fo Housing 
[Editorial reprinted from December issue] 


When the Congress reconvenes in regular session on January 
6, it will fulfill the emphatic views of a vast number of men 
and women of all parties if it gives the earliest practicable 
attention to the Taft-Ellender-Wagner bill or other legislation 
whereby the federal government will do its part toward re- 
lieving the acute and alarming shortage of homes for our 
people. We say this in behalf of all those whose health, 
comfort, and standards of living are destroyed by the long- 
continued lack of decent housing. We have particularly in 
mind, however, the younger men and women of our profession, 
the lawyer-veterans and their families, who are being denied 
the chance to live decently and within their means, in the 
communities of their choice. 

Some objectors say: Many of the States have done a com- 
petent job, as far as they could, on housing—why should the 
federal government step in and use its funds? Not merely 
because the emergency is Nation-wide and the need is great, 
affecting our own people. Most of all, because the federal 
government, through its political policies as to wage increases, 
price increases, the maintenance of taxes at oppressive war- 
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time levels, the luring of labor forces away from basic in- 
dustries producing materials for housing, the inexplicable 
failure for several years to foresee and provide for the critical 
conditions which were bound to arise when returned veterans 
sought homes for themselves and their families has been and 
is largely responsible for the crisis. Responsible lawyers who 
weigh their facts and their words have lately charged that a 
producing cause of the shortage and the high costs of homes 
has been the federal government's tolerance of monopolistic 
practices resorted to by labor organizations and building 
contractors. 

What was done or omitted within the constitutional or war- 
emergency powers of government has brought American home- 
life to dangerous congestion and dire need. Cannot the same 
powers be invoked to relieve the shortage and the perils? It 
may even be salutary to use some of the proceeds of taxes for 
so direct and manifest a benefit to our own people. While we 
urge no particular measure or substance of legislation, we 
suggest that it would be difficult to convince the suffering 
young lawyers of America that Senator Taft's measure is 
“socialistic” or even “paternalistic”. More and better homes 
at lower cost are imperative. 
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Upon the pretence, first of defense 
and then war, about $2,000,000,000 
of tax funds were invested in a type 
of public housing, and over $500,- 
000,000 was appropriated after the 
war to move at a cost of about $4000 
housing having a value of $3000 into 
our cities, with just enough on 
college campuses to help the propa- 
ganda. More and better housing 
could and would have been built by 
private parties had not the Govern- 
ment controlled materials and labor, 
made it impracticable for private 
builders to operate, and given per- 
mits, priorities and preference to 
public housing. 


‘Missionary Socialists" 
Should Not Be Encouraged 


With this record, we will adopt 
better methods of producing more 
and better housing if the question 
can be determined on its merits. It 
is most unfortunate for about five 







*" Members of our Association are 
indebted to Mr. Russell for his earn- 
est and reasoned argument in sup- 
port of his views. His experience as 
counsel for a federal agency in Wash- 
ington from 1932 to 1938, his subse- 
quent work for private clients and 
his diligent service in numerous posts 
in our Association’s Section of Real 
Property, Probate and Trust Law, 
qualify him to speak on the subject. 

The JourNAL is privileged to pub- 
lish his statement, to the end that 
members of our Association and of 
the House of Delegates may have the 
benefit of “both sides” and form 
their own opinions. Mr. Russell and 
his associates in the Section have 
considered and taken the position 
that under present-day conditions the 
subject is within the province of our 
Association. 

The editorial in question was the 
product of careful consideration by 
the Board of Editors. It was written 
with considerable awareness of the 
shocking conditions which confront 
millions of our people as to decent 








per cent of our population, who are 
missionary Socialists, to be able to go 
to those who know nothing about 
housing and sell them on pure Social- 
ism in housing; to those who know 
nothing about medicine, and sell 
them on pure Socialism in medicine; 
to those who know nothing about 
public utilities, and sell them on 
pure Socialism in that field; and so 
around the board until we are a 
Socialist state. We know enough to 
know how hard it is in Russia and, 
already in England and getting 
worse, and already in this country 
and getting worse. Our two great 
parties in this country are pursuing 
a very dangerous course when each 
bids against the other for the Social- 
ist balance of power. The members 
of the American Bar will not support 
further socialization if they are 
aware that each public housing bill, 
public medicine bill, public power 
bill, and ad infinitum, are mere steps 


Statement by the Editor-in-Chief of the Journal 


homes, and are especially menacing 
to thousands of younger lawyers and 
their families. In the absence of 
definitive declaration of Association 
policy by the House of Delegates, the 
Board of Editors, and at times the 
Advisory Board, determine the 
editorial policy of the JOURNAL as 
to matters which become vital to 
members of the profession of law. 
When the House of Delegates votes 
the Association’s stand, that is deci- 
sive as to our editorial columns. 

I am sure that no member of the 
Board of Editors favors “Socialist 
public housing”. I would be as much 
opposed to it as Mr. Russell or anyone 
else; I have fought for the private 
enterprise system all my life. I do 
not think well of “subsistence home- 
steads” or of heavily subsidized fed- 
eral projects. Mr. Russell’s state- 
ment shows how efficacious federal 
action can be in aid of individual 
ownership of comfortable homes, 
when federal policy is directed to 
that end. Our editorial was based 
carefully and explicitly on grounds 






Federal Aid to Housing 





(but steps which it is very diificult 
to retrace) toward pure Socialism or 
a Government-planned economy, by 
any other name or by no name. 

A resolution is before the House 
of Delegates of the American Bar 
Association against the public hous- 
ing in S. 866. An editorial is in the 
AMERICAN BAR ASSOCIATION JOURNAL 
which appears to be in support of 
such housing and against the resolu- 
tion . . . S. 866, if enacted, would au- 
thorize the execution of annual grant 
contracts in the next five years involv- 
ing payments of approximately seven 
billion dollars of tax money (none 
of which is to be repaid) in the next 
forty-five years, and also involving 
that much more Government hous- 
ing tax exemption (shifting those 
taxes to private home owners) and 
federal income tax exemption for 
securities issued to build these houses 
(shifting more tax burden to the 
shoulders of other taxpayers) . 


that in no way smack of “Socialism” 
or “collectivism”. It was not meant 
to advocate a particular bill or gov- 
ernmentally-owned houses as remedy. 
Mr. Russell will have a hard time 
convincing me that I and my associ- 
ates in the Board of Editors are “mis- 
sionary Socialists”. Nor do I put 
tough-minded Senator Taft in that 
category. 

Mr. Russell says that our Associa- 
tion’s Section of Real Property, Pro- 
bate and Trust Law has been debat- 
ing this subject “for some years” and 
that in Cleveland the Section adopt- 
ed a resolution, to be submitted to 
the House of Delegates, opposing 
public housing legislation. The Sec- 
tion met in Cleveland on last Sep- 
tember 23. The House was in session 
until noon on September 26. No reso- 
lution on the subject was presented 
to the House then, nor brought to the 
attention of the JOURNAL since then. 
Up to this writing (January 20), 
none has yet been filed for the calen- 
dar of the House of Delegates on 
(Continued on page 171) 
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Tax Discriminations Against Lawyers: 


Specific Proposals To Lessen Their Unfairness 


® The Association of the Bar of the City of New York has brought forward concrete 
legislative proposals to end or lessen the inequities pointed out in the Journal as un- 
just and ruinous to lawyers (Nicholson: “Pensions for Partners: Tax Laws Are Unfair 
to Lawyers and Firms’, 33 A.B.A.J. 302; April, 1947; Rudick: “More About Pensions 
for Partners: A Better Solution Than Pension Plans’, 33 A.B.A.J. 1001; October, 1947; 
Mr. Nicholson's comment and rejoinder, 33 A.B.A.J. 1005; October, 1947). That Asso- 
ciation's Committee on Taxation, of which the Chairman is Rollin Browne, member 
of our Association since 1922, drafted specific legislation on this subject, among 
others, took it to Washington, submitted it to the Ways and Means Committee of the 
House of Representatives, and conducted a further conference in January with repre- 
sentatives of the Treasury and Joint Committee staffs. 

To ensure that these proposals which so vitally affect lawyers are given special 
emphasis apart from the Committee's numerous other recommendations concerning 
tax legislation, that Association has made the advocacy of these particular pro- 
posals a special assignment of its Committee on Bar and Public Relations, of which 
Former Supreme Court Justice Samuel |. Rosenman, who was White House counsel to 
President Franklin D. Roosevelt, is the Chairman. While recognizing that reductions 
in tax rates and the exactions from “Earned income” are required for adequate 
relief for the members of the professions as well as partners in unincorporated busi- 
nesses, it is believed that these proposals will do much to remove manifest inequities. 

Recommendations of our Association in these respects are expected to be sub- 
mitted to the House of Delegates in Chicago on February 23-25. The proposals of the 
New York City Association are published for our readers’ information and to acquaint 
them with what is being done to end or lessen the discrimination against lawyers and 


firms. 





employees until they receive payments 
out of the fund (Sections 23(p) and 
165). The trust fund itself is also ex- 
empted from tax on its income. 

The Treasury has ruled that al- 
though an individual proprietor or a 
partnership may set up a pension plan 
under these provisions, the benefits of 


= In presenting its recommendations 
to the Association and to the Con- 
gress, the Taxation Committee of the 
Association of the Bar started with 
what has been published in the 
JOURNAL on the subject, saying: 


A(15). Pension Plans and Other Social 


Security for Taxpayers Not 
Covered by Existing Law 


The Code grants deductions to em- 
ployers for payments into an em- 
ployees’ pension fund which meets the 
requirements of Section 165 of the 
Code, and defers income tax on the 
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the plan may not be extended to the 
individual proprietor (I. T. 3268, 1939 
—1 C. B. 196) or the members of the 
partnership (I. T. 3350, 1940-1 C. B. 
64). This is on the theory that individ- 
ual proprietors and partners are not 
“employees” of the business. On the 
other hand, where a business is in- 


corporated, any of the shareholders 
who participate in the business are, of 
course, employees as well as proprie- 
tors, and therefore may be included 
in the pension plan, subject merely 
to a requirement that no plan shall 
discriminate in their favor. 

This distinction between partners 
and individual proprietors of an unin- 
corporated business and shareholders 
of an incorporated business rests solely 
on the fiction of corporate entity, 
which gives to a corporation a legal 
personality separate and apart from 
the personalities of its shareholders 
and thus enables one and the same 
person to be both a proprietor and an 
employee of the same business at one 
and the same time. The distinction 
discriminates against businesses which 
cannot be carried on in corporate form 
and against small businesses which, for 
one reason or another, can be more 
efficiently or economically conducted 
as partnerships or individual proprie- 
torships. It has been urged that the 
corporate entity fiction is not sufficient 
basis for such discrimination, and that 
the benefits of Section 165 should be 
extended to partners and individual 
proprietors. Nicholson, Pensions for 
Partners: Tax Laws are Unfair to Law- 
yers and Firms, 33 American Bar As- 
sociation Journal 302. 

On the other hand, it has been ob- 
jected that such an extension of Sec- 
tion 165 would not be feasible be- 
cause of the limitations of the so-called 
30% rule. Rudick, More About Pen- 
sions for Partners, 33 American Bar 
Association Journal 1001. The 30% 
rule is merely a rule of thumb which 
has been laid down by the Treasury to 
implement partially the statutory man- 
date that a pension plan shall not 
discriminate in favor of officers, share- 
holders or highly paid or supervisory 
employees. Specifically, the rule is 
that, in order that a pension plan 
qualify under Section 165, not more 
than 30% of the employer corpora- 
tion’s contributions to the plan may 
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be used to provide benefits for share- 
holders owning more than 10% of the 
stock. It cannot be denied that if this 
arbitrary limitation were made appli- 
cable to pension plans set up by small 
partnerships and individual proprie- 
torships, it would materially limit the 
usefulness of the proposed extension 
of Section 165. 


Extension of Section 165 
and Abrogation of ‘30% Rule" 


the Committee’s first conclusion 


and recommendations were accord- 
ingly as follows: 


However, the 30% rule is not em- 
bodied in the statute but is a mere ad- 
ministrative ruling which in any event 
is too rigid and, we believe, should be 
revoked. Sufficient protection against 
abuse still would be found in the Com- 
missioner’s power to deny the benefits 
of Section 165 to a plan if he finds that 
it discriminates in favor of proprie- 
tors (or highly paid or supervisory 
employees) either because the contri- 
butions on behalf of proprietors (or 
highly paid and supervisory em- 
ployees) are a higher percentage of 
their total compensation than the con- 
tributions on behalf of other em- 
ployees are of their compensation, or 
because the plan includes too many 
proprietors (or highly paid and super- 
visory employees) in proportion to the 
number of other employees covered 
by the plan. 

It is, therefore, recommended that 
Section 165 be extended so as to cover 
individual proprietors and members of 
partnerships, and that the so-called 
30% rule be abolished. 

It should, of course, be made clear 
that the profits of individual proprie- 
tors and members of partnerships, on 
the basis of which the benefits of a 
pension plan would be computed, 
would include only profits attributable 
to the personal services of the recipi- 
ents in the conduct of the business. 


The “Silverson Plan” Is 
Discussed by the Committee 


However, such an extension of Sec- 
tion 165 would not take care of the 
self-employed, or employees whose 
employers have not set up pension 
plans, and therefore would not furnish 
a complete solution of the problem of 
creating adequate retirement funds 
under existing high tax rates. Accord- 
ingly, consideration has been given to 
alternative proposals which would 
cover all persons deriving income from 
personal services, including a plan 
which has been advanced by Harry 
Silverson, Esq., in an article entitled, 
“A New Tax Proposal”, 44 American 
Mercury 345, March, 1947. 


Briefly, Mr. Silverson’s plan is that 
individuals be permitted to deduct a 
limited portion of their earnings from 
personal services, in computing their 
taxable incomes, provided that such 
amount is used to purchase non-assign- 
able government bonds bearing a low 
interest rate. In this way, every indi- 
vidual would be able to build up a re- 
tirement fund out of earned income 
which has not been subjected to in- 
come tax. The income tax would be 
paid at the time when the govern- 
ment bonds are cashed by the indi- 
vidual or by his estate or beneficiaries, 


Plan from Our Association's 
Section of Taxation Is Outlined 


Substantially, this proposal has also 
been recommended by the Committee 
on Federal Income Taxes of the Sec- 
tion of Taxation of the American Bar 
Association, which has made the fol- 
lowing statement in support thereof: 

“Employees get social security pro- 
tection against unemployment and old 
age. To the extent that the employer 
is taxed for this purpose the employee 
does not report income until he actual- 
ly receives it. Under section 165 many 
employers have set up pension trusts 
supplementing social security or pro- 
viding protection for employees not 
under social security. The contribu- 
tions to the trust funds are deducted 
by the employers but are not taxed to 
the employees until they receive the 
money. But the professional man, the 
sole trader, the partner and the em- 
ployee who does not come under social 
security or is not entitled to sufficient 
social security benefit and for whom 
the employer has provided no pension 
trust, are left in a situation where, be- 
cause of high tax rates it is impossible 
for them to accumulate a retirement 
fund. The proposal provides a method 
whereby within limitations a taxpayer 
can provide himself with a fund for 
retirement or emergency and postpone 
the income tax on a limited amount of 
his income from the time he receives 
it until the time he needs to use it. 
In the meantime, the Treasury has the 
use of the money, interest free. In ad- 
dition to the major objectives, the 
plan would: 

“1. Stimulate the incentive to work. 

“2. Encourage early retirement and 
thus make more room in industry and 
the professions for newcomers. 

“3. Discourage the comparatively 
widespread falsification of income. 

“4, Establish what many regard to 
be an important safeguard against a 
major depression: a large group of 
mature or elderly persons with sub- 
stantial purchasing power. 
“5, Assist considerably in the at- 
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tempts being made by the Treasury 
Department to spread the ownership 
of government bonds over a greater 
segment of our population.” 


Comparison and Contrasts 
Stated as to Plans 


The American Bar Association Com- 
mittee recommendation differs from 
the Silverson plan in four material 
respects: 

1. Additional exemption is provided 
by the American Bar Association Com- 
mittee proposal for the proceeds of the 
redemption of bonds used to purchase 
annuities. Such a provision would in- 
crease the administrative burden of 
the Treasury. 

2. Mr. Silverson suggested that to 
prevent loss of revenue by tax manipu- 
lation by the individual taxpayer, the 
amount received upon the redemption 
of bonds should be taxed at a rate not 
lower than would be payable if the 
individual had no offsetting deduc- 
tions, and to accomplish this purpose, 
he suggested that tax be withheld at 
source at the applicable rate on the 
amount of bonds redeemed. Some 
form of protection to the revenues 
would seem desirable, to prevent 
avoidance of tax by disproportionate- 
ly large withdrawals in loss years. 

3. The American Bar Association 
Committee proposal reduces the maxi- 
mum deduction ($10,000 or 25% of 
earned income) by the amount con- 
tributed by the employer to a trust, or 
for the purchase of an annuity, for 
the employee’s benefit. This limita- 
tion is socially justifiable, if limited 
to the amount in which the employee 
has a vested interest, and it is believed 
that it would not increase the Treas- 
ury’s administrative burden dispropor- 
tionately because it would be possible 
to provide the information needed by 
the Treasury on the present Form 
W-2 or one similar thereto. 

4. The American Bar Association 
Committee proposal provides for 
bonds bearing no interest, whereas 
Mr. Silverson suggested bonds bearing 
a low interest rate. This Committee 
believes that it is socially desirable 
that the bonds should bear a low in- 
terest rate. 

Mr. Rudick, in the article referred 
to above, suggests that each individu- 
al be permitted to set up his own pen- 
sion fund to be held in cash or to be 
invested, without requiring that the 
money be used to purchase govern- 
ment bonds. It is believed that this 
suggestion would greatly increase the 
administrative burden of the Treasury. 
Mr. Rudick thinks that the social de- 
sirability of keeping the individual 
pension funds in cash or investing 
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them in miscellaneous securities, rath- 
er than in government bonds, warrants 
this additional burden. Mr. Rudick 
also suggests that the deduction be 
limited to 15% of earned income or 
$7,500, whichever is lower. 

This Committee believes that any 
such self-financed social security plan 
should contain the following features: 
The maximum deduction should be 
limited to 15% of the earned income 
for the taxable year, or $10,000, which- 
ever is less, and should be reduced by 
amounts contributed by an employer 
pursuant to any plan qualified under 
Section 165, for the taxpayer's benefit, 
to the extent that the taxpayer has a 
vested interest in such amounts. The 
deduction might well be limited to 
the amount contributed by the tax- 
payer to a pension plan meeting the 
requirements of Section 165 or in- 
vested in government bonds specially 
provided for the purpose. Such bonds 
should bear 1% simple interest (pay- 
able at redemption) and should be 
non-negotiable and not transferable 
by sale, hypothecation or otherwise. 
The bonds should be redeemable at 
the option of the taxpayer at any 
time after he has attained the age of 
sixty, or after the expiration of ten 
years after purchase, whichever date is 
earlier, the proceeds to be treated as 
income when received. Earlier re- 
demption by the taxpayer might be 
permitted (so as to enable him to meet 
unforeseen emergencies), provided an 
administratively feasible method could 
be worked out which would impose 
some penalty to discourage unneces- 
sary early redemptions. Income tax 
on the proceeds of redeemed bonds 
should be withheld by the government 
at the source, with appropriate safe- 
guards to prevent tax avoidance by dis- 
proportionately large withdrawals in 
loss years. The taxpayer's beneficiaries, 
in the event of his death, should be 
free to redeem the bonds at any time 
within some specified period after his 
death. 


Committee Summarizes Specific 
Recommendations of Its 1947 Report 


In concluding its presentation on 
this subject, the Committee said: 
This Committee recommends (1) 
the extension of Section 165 to cover 
partners and individual proprietors, 
without the limitations of the existing 
30%, rule, provided that the pension 
benefits be computed enly with respect 
to profits attributable to personal 
services; and (2) that the Joint Com- 
mittee on Internal Revenue and the 
Treasury examine carefully into the 
feasibility, from the revenue and gen- 
eral fiscal points of view, of the en- 
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actment, as a supplement to the pro- 
posed extension of Section 165, of a 
self-financed social security plan of the 
type described above, which it is be- 
lieved would furnish appropriate re- 
lief to those not covered by Section 
165 as extended. 


Several Changes Made in Final 
Submission of the Draft 


When the Committee formulated 
and submitted its definitive legisla- 
tive proposals, it stated that they 
were “intended to conform with the 
recommendations made in the 1947 
Report of the Committee on Tax- 
ation with the following exceptions”: 


(1) In the Report reference was 
made to the possibility of permitting 
redemption prior to the attainment of 
age sixty or the expiration of ten years 
after purchase, so as to enable tax- 
payers to meet unforeseen emergencies, 
provided an administratively feasible 
method could be worked out which 
would impose some penalty to dis- 
courage unnecessary early redemp- 
tions. The amendments proposed 
above do not cover this phase of the 
matter for the reason that no agree- 
ment has been reached among mem- 
bers of the Committee as to the scope 
of this exception. Particular attention 
should be given to this problem in 
discussing the proposed amendments 
with the Treasury and Joint Commit- 
tee staffs. 


(2) The Report recommended that 
appropriate safeguards should be set 
up to prevent tax avoidance through 
disproportionately large withdrawals 
in loss years. This, of course, refers 
to the period after attainment of age 
sixty, or after the expiration of ten 
years from date of purchase, or after 
the taxpayer’s death. On this point 
also no agreement was reached by the 
Committee as to the extent to which 
such safeguards should be imposed. 
Further, the view has been expressed 
that if no such safeguards are imposed, 
the amendments will serve to effect a 
simple means of “averaging” income, 
which in itself would be a desirable 
improvement in the tax law. It is 
believed that the Committee 6n Taxa- 
tion will be satisfied with whatever 
solution of this problem is satisfactory 
to the Congress and the Treasury. 


Concerning the definitive form of 
the amendments, the Committee said 
that in line with its 1947 Report, 
“the proposed amendments limit the 
relief to amounts contributed to a 
qualified pension plan or invested 


in government bonds specially pro- 
vided for the purpose. The relief is 
thus limited because of apprehended 
administrative difficulties in extend- 
ing the relief to amounts set aside 
in any other form.” 

The Committee concluded by say- 
ing: “However, Mr. Rudick’s views, 
as referred to in the Committee's 
Report, that it would be socially 
desirable to permit each individual 
taxpayer to set aside his own pension 
fund in such form as he might 
choose, have not been overlooked. 
It is believed that such an extension 
of the relief would be satisfactory 
to the Committee, if acceptable to 
the Treasury, and it is suggested that 
the Treasury might find it feasible to 
administer such a broadened relief 
provision if any retirement funds not 
contributed to qualified pension 
plans or invested in special govern- 
ment bonds were required to be ad- 
ministered by banks or trust com- 
panies having the usual trust powers, 
or invested in insurance or retire- 
ment annuities. 


Our Association Has 
Committees at Work on Plans 
Tax and related relief for law 
partners and individual lawyers has 
been under consideration in two 
Sections of our Association. In the 
Section of Corporation, Banking and 
Mercantile Law, its Division of 
Non-Corporate Forms of Business 
Organizations has a Committee on 
General Partnerships. Chairman of 
the Division and the Committee is 
John R. Nicholson, of the Illinois 
Bar (Chicago), whose article on 
“Pensions for Partners: Tax Laws 
Are Unfair to Lawyers and Firms” 
was in 33 A.B.A.J. 302; April, 1947. 
That Committee’s recommendation 
has been principally that partners 
be permitted to participate as bene- 
ficiaries in qualified plans under 
Section 165 of the Internal Revenue 
Code. This would benefit many 
members of our profession, perhaps 
particularly the younger lawyers. 
In the Section of Taxation, a Com- 
mittee on the Preferred Tax Treat- 
ment of Savings was created under 
the chairmanship of Charles D. 
(Continued on page 135) 
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by George Neff Stevens - Professor of Law at Western Reserve University 





® The scope of the subjects made known 
as within the potential coverage of the 
Bar examinations for admission in a State 
has substantial impacts on legal educa- 
tion in the State and upon the law stu- 
dent's utilization of his time in his law 
school work and his preparation for the 
examinations which he expects to take. 
Our Association's Section of Legal Educa- 
tion and Admissions to the Bar, jointly 
with the National Conference of Bar 
Examiners, explored in Cleveland in Sep- 
tember the practicalities as to a standard 
examination. 

Professor Stevens has written for us an 
objective study of the present variegated 
picture in the States. Illustratively, he 
narrates some recent developments in 
Ohio; but such views as he expresses are 
not attributable, except to the extent 
stated, to the Ohio State Bar Association 
or the League of Ohio Law Schools. The 
problems are difficult, perhaps controver- 
sial; but the facts may best be known 
and faced. Then the organized Bar, 
under the leadership of our Association, 
may conclude that it has a duty to per- 
form. An editorial in this issue discusses 
further the problems. 





" The selection of Bar examination 
subjects has been and will continue 
to be a difficult assignment. It is a 
problem of concern, not only to the 
young men and women who are 
looking forward to entering the pro- 
fession, but also to every lawyer, law 
teacher, Bar Examiner and judge. 


Admissions to the Bar: 





A Factual Survey of Bar Examination Subjects 


On how many subjects should the 
candidate be examined? The rapid 
growth of the law in recent years has 
brought many new courses into the 
law school curriculum and requires 
that still more be added if the chal- 
lenges of our times be met. Should 
these new fields be covered in Bar 
examinations? Should some of the 
older courses be dropped? 

The tendency of the past to keep 
the old courses and add the new 
cannot continue. There is a limit to 
what can be expected of even the 
most diligent student. The need is 
not for lawyers trained to do any- 
thing and everything; but for lawyers 
well grounded in the fundamentals 
and especially well trained in one or 
more broad fields of specialization. 
The selection of Bar examination 
subjects, and especially the number 
of subjects selected, has an important 
bearing on whether or not the law 
schools will be able to meet this need. 

The average law student is guided 
in his selection of law school sub- 
jects by the Bar examination sub- 
jects listed by the State of his choice. 
If this State prescribes too many sub- 
jects!, its law students may not find 
the opportunity to explore new fields. 
Consequently, unless Bar examina- 
tion subjects are constantly reviewed 
or carefully limited, a stereotyped, 
and perhaps even provincial, Bar 
might well result. 

Considerations of this sort are 
among the things behind the ever- 
present controversy over Bar exami- 
nation subjects. The 1946 applica- 









tion of the League of Ohio Law 
Schools and the Ohio State Bar Asso- 
ciation for a reduction in the num- 
ber of Bar examination subjects is 
typical. 

Section 3a of Rule XIV of the Su- 
preme Court of Ohio, as amended 
January 23, 1940, listed twenty sub- 
jects upon which an applicant for 
admission to the Ohio Bar would 
be examined: Real Property, Per- 
sonal Property, Torts, Contracts, 
Evidence, Pleading, Partnership, Ne- 
gotiable Instruments, Agency, Surety- 
ship, Domestic Relations, Wills, Pri- 
vate Corporations, Municipal Cor- 
porations, Trusts, Conflict of Laws, 
Equity, Criminal Law, Constitu- 
tional Law, and Professional Ethics. 

As a result of the above applica- 
tion, Section 3a of Rule XIV was 
amended May 21, 1946, and now 
reads: 

Section 3a. No applicant shall be 
admitted unless he has sustained on 
his written answers to the questions of 


the examiners an average grade of 
75 per cent, on an examination em- 





1. The number of subjects listed for coverage 
on State Bar examinations ranges from ten in 
Maine to thirty-two in Wisconsin. West Virginia 
lists thirty-seven subjects, on twenty-three of 
which all students will be examined, plus four- 
teen on an optional list. Fourteen States, the Dis- 
trict of Columbia and Hawaii cover twenty-one 
subjects or less. Six States cover twenty-two sub- 
jects. Five States cover twenty-three subjects. Four 
cover twenty-four. Five cover twenty-five. The re- 
maining nine States cover from twenty-six to thir- 
ty-seven subjects. Yet note that the average low 
school has only three years, six semesters, with 
an average load of twelve to sixteen classroom 
hours a semester, to prepare the low student for 
the practice of law. See Eugene C. Gerhart: ‘‘Ad- 
mission to the Bar: Survey of Present Requirements 
in the States’, 33 A.B.A.J. 995; October, 1947. 
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GEORGE NEFF STEVENS 


bracing the following subjects: 


. Business Associations (Including 
Agency, Partnership and Private 
Corporations) 

. Constitutional Law 

3. Contracts 
4. Criminal Law (half subject) 
5. Equity (Including Trusts) 

. Evidence 

. Negotiable Instruments (half sub- 
ject) 

8. Personal Property 

9. Pleading and Practice 
10. Real Property 

11. Torts 


Each applicant shall be required to 
file a certificate from his law school 
that he has received instruction in 
Legal Ethics and has satisfactorily com- 
pleted courses of study in the above 
eleven subjects and in Conflict of 
Laws, Domestic Relations, and Wills 
and has also satisfactorily completed 
courses of study in two of the follow- 
ing elective courses: . . . 


Two facts should be noted: First, 
although the subjects for examina- 
tion are divided into eleven groups, 


there are, from the point of view of 
most law schools and law students, 
fifteen different legal subjects in- 
cluded. Second, a certification re- 
quirement was added by virtue of 
which the applicant for admission 
to the Ohio Bar must show not only 
that he has successfully completed 
courses of study in the subjects upon 
which he is to be examined by the 
Bar Examiners, but also that he has 
received instruction in Legal Ethics 
and has successfully completed three 
specific courses—Conflict of Laws, 
Domestic Relations and Wills—and 
two electives out of some forty-one 
listed. 

Thus, while the amendment did 
cut down the number of Bar exami- 
nation subjects from twenty to fif- 
teen, the certification requirement 
increased the number of subjects 
which each applicant for admission 
to the Ohio Bar must study to eigh?- 
een.2 The word “must” is used ad- 
visedly. Under the old provision a 
student was under no compulsion ex- 
cept fear of the Bar examination to 
take any of the twenty subjects listed. 
Under the present Section 3a, a stu- 
dent must take and pass courses of 
study in eighteen fixed subjects plus 
two electives. 


Certification Requirement Draws 
Disapproval of Conference 

The reaction to this certification re- 
quirement, once its full import be- 
came apparent, was immediate. In 
due course, a meeting of the Joint 
Conference of Ohio*® was called to 
consider the matter. At this meeting, 
held in Columbus on June 5, 1947, a 


resolution was adopted to the effect 
that no certification should be re- 
quired other than that each appli- 
cant should be required to file a 
certificate from a law school accredit- 
ed under Rule XIV, subsection 10, 
of the Ohio Supreme Court, that he 
has successfully completed courses 
leading to and has received the de- 
gree of Bachelor of Laws or its equiv- 
alent. 

The reaction to Section 3a of the 
Ohio Rule as amended illustrates 
vividly that Bar examination sub- 
jects are a matter of real concern in 
the community. It was felt that this 
rule would hamper law schools in 
their task of preparing lawyers for 
the world of today and tomorrow. 
Why? Because it requires law stu- 
dents to take and pass so many fixed 
courses that the student has time for, 
at most, only three or four electives. 
It should be noted in passing that 
Ohio is the only State that has a cer- 
tification requirement of the type 
above set forth in Section 3a.4 


Its Fundamental vs. Electives in 

Bar Examination Subjects 

It is possible that behind the cer- 
tification requirement was a fear that 





2. This might well be considered nineteen if 
Legal Ethics be included. 

3. The Joint Conference of Ohio, established 
in 1937, is composed of the Committee of Bar 
Examiners, representatives from the League of 
Ohio Law Schools, and the Committee on Lego! 
Education of the Ohio State Bar Association. Its 
purpose was and is to improve legal education in 
Ohio law schools and to achieve a more effective 
correlation of the work of the Bar Examiners and 
the law schools. 

4. By order of the Ohio Supreme Court dated 
October 10, 1946, the certification requirement 
does not apply to any applicant who com- 
menced the study of law prior to May 21, 1946. 





Concerning the Author: George Neff Stevens was born 
at Masontown, Pennsylvania, in 1909. He majored in history at 
Dartmouth College (A.B. cum laude, 1931), and was graduated 
in 1935 from the Cornell Law School, where he was one of 
the Editors of the Law Quarterly. He was admitted to the New 
York Bar in 1935, to the Kentucky Bar in 1937, and to the Ohio 
Bar in 1943. During 1935-36 he practiced law in New York 
City with the firm of Edwards and Smith. He has taught law 
at the University of Louisville School of Law (Kentucky), at the 
University of Cincinnati Law School, and at the Ohio State 
University Schoo! of Law, where he was the Director of the 
Legal Aid Clinic. 


96 American Bar Association Journal 


In World War Il, he served as a lieutenant (jg) and was 
assigned to the Special Devices Division, became Administra- 
tor of the Fleet Liaison Section, Office of Research and Inven- 
tions in the office of the Secretary of the Navy. He was 
promoted to the rank of Lieutenant, USNR, in 1945, and was 
released to inactive duty in March of 1946. 

Since that time he has been a Professor of Law and Assistant 
to the Dean at the Western Reserve University Schoo! of Law 
(Cleveland). He is a member of the Ohio State Bar Association, 
and has been a member of our Association since 1938. He hos 
contributed to law reviews and legal periodicals, and has been 
actively interested in legal education and the standards for 


admission to the Bar. 
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reduction in the number of Bar ex- 


amination subjects would bring 
in the 


schools through an increase in the 


ibout lower standards law 
iime devoted to these fewer Bar sub- 
ects and a corresponding decrease in 
ihe number of hours devoted to elec 
If this be true, a solution is 
possible. Bar examination subjects 


tives. 


could be limited to a group that most 

iwyers agree are fundamental—fun- 
damental in the sense that all law- 
vers should have detailed knowledge 
of the rules of law in these subjects, 
an understanding of the purposes of, 
and the reasons behind, these rules 
and principles, and an ability to ap- 
ply and use this knowledge and un- 
derstanding in the solution of spe- 
cific problems. The law schools would 
be free, after offering these funda- 
mentals, to present a wide variety of 
New 
courses could be added as conditions 


courses by way of electives. 


warranted, and the students would 
have the time to take them, The State 
of the student’s choice would benefit 
by the diversified training of the can- 
didates for admission to the Bar. 
And there should be no question 
that a well-drawn, carefully-graded 
examination based on fundamental 
subjects should indicate which ap- 
plicants are ready to undertake the 
responsibilities of the lawyer. 

Furthermore, any latent danger of 
a let-down in law school standards 
could be controlled through the de- 
vice of a minimum curriculum re- 
quirement administered and 
forced by an appropriate accrediting 
agency, such as the American Bar As- 
sociation, the Association of Ameri- 
can Law Schools, or the League of 
Ohio Law Schools.® Since the League 
of Ohio Law Schools has appointed 
a committee to investigate the possi- 
bilities of this form of control,® no 
further discussion of this point will 
be made in this article, 


en- 


Survey Helps To Determine 
Fundamental Subjects 

Now, then, what subjects are funda- 
mental? In an effort to solve this 
problem, a study was made of the 
Bar examination subjects in forty- 
two States,” the District of Columbia, 
and Hawaii. If there are some sub- 


jects which all or a substantial ma- 
jority of those responsible for select- 
ing Bar examination subjects feel 
are essential, those subjects might 
well be considered fundamental. 

In the forty-four jurisdictions stud- 
ied, sixty-eight different subjects ap- 
pear on the various Bar examination 
lists. Of these subjects, fifteen® appear 
only once; fifteen? appear on the 
lists of two, three, or four States only. 
Thus thirty of the sixty-eight are 
listed as Bar examination subjects by 
less than 10 per cent of the forty-four 
jurisdictions studied. Some _ ten! 
more subjects of the sixty-eight are 
listed by less than 25 per cent. Eight"! 
subjects are approved by more than 
25 per cent but less than 50 per cent 
of the jurisdictions. Consequently, 
forty-eight of the sixty-eight subjects 
are not considered to be fundamen- 
tal courses by half of those whose job 
it is to make the determination. 


Only Six of Twenty Subjects 
Approved by Half Are Approved 

by All 

Of the twenty subjects approved 
by more than half of the forty-four 


5. The League of Ohio Law Schools was cre 
ated in 1934 for the purpose of improving legal 
education in Ohio. It is the accrediting agency 
of the Supreme Court of Ohio. See Rule 14, Sec- 
tion 10, G(b): Supreme Court of Ohio 

6. Action of the Executive Committee of the 
League of Ohio Law Schools, October 10, 1947. 

7. Not included in this study ore the specific 
subjects, if any, covered by Bar examination in 
Delaware, Georgia, Louisiana, New Hampshire, 
Utah and Wyoming. 

8. Abstract of Title, Courts, Genera! Principles 
of the Common Law, International Law (Kansas) 
Irrigation Law, Judgments, Legal Bibliography, 
Legal Philosophy, Liens, Oil and Gas, Pledges, 
Restitution, Roman Law, use of English, Work- 
men's Compensation. 

9. At least two jurisdictions list Elementary 
Law, Legal History, Legal Research, Master-Ser- 
vant, and Trade Regulation; at least three juris- 
dictions list Extra-Legal Remedies, Labor Law, 
Mining Law, Quasi-contracts, Statutory Construc- 
tion, and Water Rights; at least four jurisdictions 
list Community Property, Creditors’ Rights (Debt- 
ors’ Estates), Federal Pleading and Practice, and 
Persons’ or Personal Rights. 

10. At least five jurisdictions list Federal Juris- 
diction and Procedure; at least six list Equity 
Pleading, and Future Interests; at least seven list 
Common Law Pleading, Carriers and Landlord and 
Tenant; at least eight list Local Statutes and Tria! 
and Appellate Practice; at least ten list Public 
Utilities and Damages. 

11. At least thirteen jurisdictions list Bankruptcy 
and Toxation; at least fourteen jurisdictions list 
Administrative Law and Municipal Corporations; 
at least fifteen jurisdictions list Bailments and 
Insurance; at least eighteen jurisdictions list Mort- 
gages and Suretyship. 

12. Not listed by Colorado. 

13. Not listed by Maine. 

14. Not listed by Maine. 

15. Not listed by Alabama and Maine. 
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jurisdictions, only six meet with 
unanimous approval. They are Con- 
tracts, Criminal Law, Equity, Evi- 
dence, Pleading and Real Property. 
Three subjects appear on the lists of 
at least forty-three jurisdictions. They 
are Negotiable Instruments,!* Con- 
stitutional Law'S and _ Corpora- 
tions.14 Two subjects, Agency'® and 
Torts,!® are approved by at least for- 
ty-two of the forty-four. One other, 
Wills or Estates or Probate,!7 in one 
form or another, appears on the lists 
of some forty of the jurisdictions 
studied. 

These twelve subjects are the ones 
upon which 85 per cent of those re- 
sponsible for choosing Bar examina- 
tion subjects agree. It is suggested 
that these are the fundamental sub- 
jects upon which a model, or stand- 
ard,!8 Bar examination might well 
be based. 

Of the remaining eight subjects, 
Domestic Relations,!® Partnership,?° 
Personal Property?! and Legal Eth- 
ics*? are approved by at least 75 per 
cent of the jurisdictions studied, and 
Conflict of Laws, Practice,?4 Sales?5 





16. Not listed! by Mississippi and New Mexico 


17. Not listed by Alabama, 
and Mississippi. 

18. A proposal for a standard Bar examination 
was discussed at the annual meeting of the Ameri- 
can Bar Association held in Cleveland on Sep- 
tember 22-26, 1947, before the Section of Legal 
Education and Admissions to the Bar jointly with 
the National Conference of Bar Examiners. 

19. Listed by 84 per cent of the jurisdictions 
studied; not listed by Hawaii, Indiana, Kansas, 
Maine, Michigan, Mississippi, and Washington. 
Although not a Bar examination subject in Ohio, 
an applicant must certify that he has successfully 
completed this course. 

20. Listed by 77 per cent of the jurisdictions 
studied; not listed by Alabama, California, Ho- 
waii, lowa, Maine, Maryland, Nebraska, Nevada 
and North Dakota. 

21. Listed by 75 per cent of the jurisdictions 
studied; not listed by Alabama, Arizona, Con- 
necticut, District of Columbia, lowa, Maine, Mon- 
tana, New Mexico, New York, North Dakota and 
Oklahoma. 

22. Listed by 75 per cent of the jurisdictions 
studied; not. listed by Arkansas, California, Colo- 
rade, Maine, Maryland, Michigan, Nebraska, Ne- 
vada, New Jersey, New Mexico, and Pennsylvania. 
Not listed in Ohio, but certification that the ap- 
plicant has received instruction in Legal Ethics is 
required. 

23. Listed by 68 per cent of the jurisdictions 
studied; not listed by Connecticut, District of Co- 
lumbia, Hawaii, Maine, Michigan, Mississip- 
pi, Nebraska, New Mexico, North Dakota, Rhode 
Island, South Carolina, South Dakota, Tennessee, 
and Vermont. Although not a Bar examination 
subject in Ohio, an applicant must certify that 
he has successfully completed this course. 

24. Listed by 59 per cent of the jurisdictions 
studied. 

25. Listed by 59 per cent of the jurisdictions 
studied. 


Indiana, Maine, 
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and Trusts? are approved by be- 
tween 59 and 68 per cent of them. Le- 
gal Ethics certainly should be part of 
every lawyer's education, but, as has 
been frequently pointed out, it is not 
a good Bar examination subject. As 
for the other seven, at least 16 to 25 
per cent of those who pick Bar ex- 
amination subjects have decided that 
these subjects are not fundamental. 


Compromise Suggestion Made 

To Divide Examination 

There may well be those who feel 
that a Bar examination should cover 
more than fundamental courses. If 
so, this compromise is suggested. Di- 


wl 


Promotion of United States District Judges 


vide the Bar examination into two 
parts. In one group place those sub- 
jects upon which all applicants will 
be examined. Limit this group to the 
twelve subjects?” which 85 per cent 
or more of the jurisdictions studied 
agree are fundamental. In the other 
group, list five or six subjects calling 
for advanced legal training, and re- 
quire the applicant to answer, at his 
option, questions on two, or at most, 
three of these optional subjects.8 


If Bar examination subjects are 
thus kept to a minimum—between 
twelve and at most fifteen—and cer- 
tification requirements such as Ohio 


to Federal Appellate Courts Is Favored 


® Is it desirable that a larger proportion 
of the appointments to the federal appel- 
late Courts shall be made as promotions 
of judges who have trial experience in 
the United States District Courts? An 
earnest recommendation to this effect has 
been made to Senator Alexander Wiley, 
Chairman of the Senate Committee on 
the Judiciary. The Department of Justice 
has supplied facts as to the present com- 
position of the federal appellate Courts 
in this respect. To many members of the 
Bar, it seems to be important also that 
appointments to the federal judiciary 
shall include also a substantial propor- 
tion of judges who have had experi- 
ence in the work of State appellate and 
trial Courts. 





® Albert Brick, of the District of 
Columbia Bar, a member of our 
Association since 1946, wrote to 
Chairman Wiley in part as follows: 
I hope you will give attention to the 
problem of possibly assuring more cus- 
tomary and frequent appointments of 
judges from the federal District Courts 
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to the federal Courts of Appeals. As 
you can so well understand, on the 
basis of your extensive legal experi- 
ence, such a policy of promotions 
would not only serve to increase esprit 
de corps within the District Courts but 
would thereby make certain that ap- 
pellate judges would be well qualified 
in their understanding ot the prob- 
lems of the judgcs in lower Courts in 
the trials of the cases and in the han- 
dling of procedure. I submit this ma, 
ter to your attention because I know 
how deeply you are interested in se- 
curing the finest possible non-partisan 
appointments to the federal bench. 

The splendid response which your 
efforts along those lines have met as 
indicated in the distinguished pages 
of the AMERICAN Bar ASSOCIATION 
JournaL, speaks for itself. You will 
understand, too, I am sure that any 
suggestion is submitted irrespective of 
any specific past, present or future 
vacancies to the appellate Court level, 
and is certainly not intended in any 
way as a criticism of any particular 
source but rather for a purely con- 
structive objective. Perhaps as a pri- 
mary step on this subject, a statistical 
study might be made as to past prac- 
tice in appointments and the extent 
of such “internal promotions” 


now has are removed, then the law 
schools should be able to meet the 
challenge of present day legal edu- 
cation; the community would get a 
well trained, and broadly trained, 
young Bar; and finally, the necessity 
for constant revision of Bar exami- 
nation subjects would be, at least, 
reduced. 





26. Listed by 59 per cent of the jurisdictions 
studied. 

27. Contracts, Criminal Law, Equity, Evidence, 
Pleading, Real Property, Negotiable Instruments, 
Constitutional Law, Corporations, Agency, Torts, 
and Wills and Estates. 

28. This device to keep the number of Bar ex- 
amination subjects to a minimum is employed in 
Minnesota, New York, North Carolina, and West 
Virginia, 


I know that one of the objections 
to such appointments has been that 
it would force the District Court 
judges to engage in political activity 
in order to seek the higher appoint- 
ments; but I am sure that if such 
appointments are based upon the mer- 
it and the ability of the District Court 
judges, as indicated by their work on 
the lower Court benches, this so-called 
objection can be eliminated. 


At the request of Chairman Wiley, 
Peyton Ford, the Assistant to the 
Attorney General, sent to him on 
December 31 the following results of 
a survey on the subject: 


At the present time there are on 
the several United States Circui’ 
Courts of Appeals, the Court of Ap- 
peals for the District of Columbia, 
and the Supreme Court of the United 
States, a total of sixty-eight judges. 
Of this number twenty-five were ele- 
vated from lower Courts. In other 
words, almost 37 per cent of the judge- 
ships existing on these appellate 
Courts are occupied by judges who 
were elevated. It is believed that the 
figures now in force indicate the prac- 
tice has existed for the past several 
years in this regard. 
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Oscar S. Straus: 


Successful Lawyer Who Left Law Practice at 30 


by William L. Ransom * of the New York Bar 


" When the impressive memorial to 
Oscar S. Straus was presented and dedi- 
cated in Washington, that great American 
was justly acclaimed as a statesman, 
and valiant 
worker for world peace; but your Editor- 
in-Chief heard no mention that Oscar S. 


diplomat, humanitarian, 


Straus was first of all a lawyer, who won 
success and financial independence in 
the trial of cases at the New York Bar 
but for reasons of health gave up his 
beloved profession at the age of 30. All 
his life he kept his interest in the law 
and used in his many-sided career the 
skills he had gained in the law. This 
seems a fitting place and time to record 
all this and claim him and his accomp- 
lishments among our profession's count- 
ess contributions to public service in 
ur country. 





"= We were in the Great Plaza on 
14th Street between Pennsylvania 
and Constitution Avenues, in Wash- 
ington, on the afternoon of Sunday, 
last October 26. The imposing edi- 
fices of the area towered above us; a 
throng of people were in the streets 
around the Plaza. A memorial of 
Oscar §. Straus was being presented 
to the Government of the United 
States and appropriately accepted 
and dedicated. The presentation for 
the Oscar S. Straus Memorial Asso- 
ciation was by its president, Colonel 
Archibald Roosevelt, son of Theo- 
dore Roosevelt. The acceptance was 


by President Harry S. Truman. The 
occasion brought a notable reunion, 
not only of the many members of the 
Straus family, but also of men and 
women who had known and worked 
with the great American during his 
many-sided life. 

Both in the brief speeches and in 
the imperishable bronze of the me- 
morial, Mr. Straus was hailed as a 
statesman, author, humanitarian. In 
public office he had served un- 
der Presidents Cleveland, McKinley, 
Theodore Roosevelt, and Taft, and 
had been in the Cabinet of the elder 
Roosevelt as Secretary of Commerce 
and Labor. His autobiography, Un- 
der Four Administrations, published 
by the Riverside Press in 1922, told 
modestly the events of a life of great 
usefulness in many fields. His Origin 
of the Republican Form of Govern- 
ment (1885) was translated into sev- 
eral languages and had marked in- 
fluence in other lands as well as in 
the United States. In foreign affairs, 
Mr. Straus was recalled for his great 
services to peace and understanding. 
He had been appointed to the Per- 
manent Court of Arbitration at the 
Hague by President Theodore Roose- 
velt in 1902 and reappointed three 
times, by Presidents Roosevelt and 
Wilson, the last time in 1920. Few if 
any Americans have ever had so 
many vital relationships to the peace 
of the world—none, over so long a 
span of years. 


All this and more were justly ac- 
claimed, yet your Editor-in-Chief 
listened and looked in vain for any 
reference to the fact that these were 
accomplishments of an American 
lawyer. Few men, if any, now living 
will recall that Oscar S. Straus won 
notable success at the New York Bar 
as a young man, but at the age of 30 
—the age when most of our young 
lawyers nowadays are barely starting 
—he broke down from work and left 
the law to enter business with the 
firm of his father and a brother. 
Throughout his life he retained hab- 
its of mind and angles of interest 
which he had gained in the law, and 
he identified himself with projects 
because they had an appeal to him 
from his early days in the law. To 
me and to others he often talked 
with pride and pleasure of his ex- 
periences as a trial lawyer. 


Graduated From Columbia 
Law School in 1873 


Mr. Straus and his ancestors were 
natives of. the Palatinate of Bavaria, 
in Germany. He was born in the 
town of Otterberg on December 23, 
1850. His Old Testament father 
came first to America and went into 
business in Georgia; in 1854 he 
brought his wife and young chil- 
dren—Isidor, Hermina, Nathan and 
Oscar—to New York and then to 
Talbotton, Georgia. They were in 
that State during the tragic days of 
the War Between the States. Their 
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Oscar S. Straus 


recollections of their life in Georgia 
were always most agreeable, although 
they suffered privations during the 
war. At its close, the father had to 
begin life anew in a business way, 
and so came north to New York, 
where all members of the family 
prospered and won high standing 
in many fields of activity. 

Oscar attended Columbia Gram- 
mar School and Columbia College. 
Deciding on law as his vocation, in 
1871 he entered Columbia Law 
School, then far ‘“down-town”’ in La- 
fayette Place, with a small faculty 
headed by Theodore W. Dwight, one 
of the greatest law teachers of all 
time, and Francis Lieber, Prussian 
veteran of Waterloo, masterly ex- 
pounder of civil law, author in 1863 
of “Instructions for the Government 
of Armies of the United States, in 
the Field’, which President Lincoln 
promulgated as War Department Or- 
der No. 100 and became the basis for 
several European codes. Upon being 
graduated in 1873, Straus entered the 
offices of Ward, Jones and White- 
head, whose senior member had pre- 
sided over the Democratic national 
convention nominated the 
lawyer, James Bu- 
chanan, for the presidency against 
John C. Fremont in 1856. 


which 
Pennsylvania 


Early Days and Notable 
Associations in the Law 


Later in the same year, with James 
\. Hudson, a lawyer ten years older 
in the Ward firm, the firm of Hudson 
and Straus opened offices on the 
fourth floor of No. 59 Wall Street. 
On the same floor were the offices of 
Charles O’Conor, then the acknowl- 
edged head of the American Bar but 
practically retired. Of early associa- 
tion with him, Straus wrote in his 
autobiography (page 32): 
He came in only two or three times 
a week. Often when he felt fatigued 
he would rest on a lounge in a room 
set apart as library in our office. For 
a young lawyer like myself it was an 
unusual privilege to have such pleas- 
ant personal relations with so able 
and wise a leader in the profession. 
Incidentally I think O’Conor was 
instrumental in sending us our first 
important case, the collection of an 
old debt of considerable size. We 
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were so successful for our client that, 
of his own accord, he sent us a check 
for ten thousand dollars, saying he 
would make it larger if we regarded 
it insufficient. The fact was, the 
amount was larger than we _ had 
thought of charging, and we frankly 
told him so. With five thousand dol- 
lars in reserve I felt rich and inde- 
pendent. My wants were naturally 
simple and our general practice was 
encouraging. 

Young Straus wrote verse as well 
as briefs. In 1875, at a fair in the im- 
mense auditorium of Gilmore’s Gar- 
den, predecessor of the old Madison 
Square Garden, he read an original 
poem. The address was given by the 
illustrious New York lawyer, Samuel 
Tilden, founder of The Association 
of the Bar of the City of New York, 
then Governor of the State, destined 
to be next year his party’s ill-fated 
nominee for the presidency. “My 
poetic possibilities,” concluded the 
young author, “rested more upon 
aspiration than inspiration, and my 
craving for versification was but a 
passing phase of my literary activi- 
ties.” 


Law Offices and Law Practice Then 
at Broadway and Cedar Street 


New York law offices were not then 
crowded in the Wall Street region. 
Leading law firms had their offices in 
a Broadway commercial area which 
they have long since forsaken. About 
1876 Hudson and Straus removed its 
office to the New York Life Building, 
then as now at No. 346 Broadway, at 
the corner of Leonard Street. Among 
neighbors at the new location were 
Carter & Eaton, a 
prominent commercial law firm of 
which Charles Evans Hughes after- 
wards became a member. Concerning 
changes in his own firm Straus wrote 
(page 33): 

A few years later we took into our 
firm Simon Sterne, then one of the 
brilliant younger members of the bar, 
and our firm became Sterne, Hudson & 
Straus. But Hudson wanted to devote 
himself to patent law, in which he had 
specialized somewhat, so the firm soon 
changed again to Sterne, Straus & 
Thompson. Daniel G. Thompson had 
been our managing clerk. He had an 
attractive personality and a philosoph- 
ical temperament, but was more a 
psychologist than a lawyer. He was 


Chamberlain, 


author of several works on the science 
and history of psychology which were 
favorably received and commended by 
such men as Herbert Spencer and 
other high authorities in both Europe 
and America. These qualities made 
him a target for the sarcasm of Sterne, 
who, on the other hand, was thorough- 
ly the lawyer. On one occasion I 
remember Sterne asking me whether 
I knew Thompson was dissipating. | 
expressed surprise, and Sterne went 
on: “Certainly he is, for when he goes 
home he works till all hours of the 
night writing psychology, and natural- 
ly next day he comes with an ex- 
hausted brain to his legal work. He 
might better go on a spree, for one 
gets over that. But when one buries 
one’s self in such an exacting science 
he is lost for the law, which is a jealous 
mistress and will not bear a rival.” 
The firm’s practice ranged “‘all the 
way from the collection of debts to 
questions affecting street railways 
and public utilities”; Sterne’s field 
then, as throughout his long and suc- 
cessful career, was mainly banking 
and railroads. 


Pioneering in the Field of Railroad 
Regulation by Commission 


In 1879, the New York Legislature 
created the famed Hepburn Com- 
mittee, to investigate charges that 
railroads discriminated flagrantly 
among shippers. Sterne and his firm 
represented the Chamber of Com- 
merce and Board of Trade, and drew 
the Committee’s 
for legislation. Straus wrote concern- 
ing this service (page 34): 

It was the first impressive and well- 
directed attempt to deal with the regu- 
lation of transportation companies, 
and resulted in the passage, in 1880, 
of the bill creating the first Board of 
Railroad Commissioners. Later, in 
1887, the influence of this work was 
still alive in connection with legisla- 
tion for the creation of the Federal 
Interstate Commerce Commission. The 
business of our firm did not exactly 
benefit by this public service of Sterne. 
As a result of his public activities and 
settlement of litigation, such railway 
clients as we had were lost to us at 
about this time. 

Throughout his life, Straus cher- 
ished, and delighted to talk with 
young lawyers about, his association 
and intimate friendship with great 
leaders of the Bar. One of these was 
Joseph H. Choate, of Evarts, South- 
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mayd and Choate. In his autobiogra- 
phy, Straus wrote (page 36): 

We used to ride horseback together 
in the park before breakfast. This 
intimacy naturally was very valuable 
to me. We discussed all manner of 
topics, not only affecting our profes- 
sion, but touching many public mat- 
ters and the philosophy of life and 
living in general. In these morning 
hours, with the exhilaration of our 
ride, Mr. Choate was always full of 
fun and good humor. He was the most 
sought after person for addressing all 
important public functions, and fre- 
quently he would outline the sub- 
stance of his addresses. Speaking one 
day of the many demands upon him 
as a speaker, he remarked that he ap- 
peared to be in the fashion just then, 
but, like wall-paper, fashions change, 
and it was not likely to last long. In 
his case, however, the fashion lasted, 
even increased, until his death in 1917. 


The Hard Work of Trying Cases 
led to a Reluctant Decision 


Straus was the trial lawyer of his firm 
and loved most of all the combats of 
the courtroom, in which he achieved 
financial independence and a high 
standing for a lawyer not yet 30 years 


old. Its exacting demands wore him 
down, and he reluctantly decided 
that he must give up the practice of 
law. He told his reasons as follows 
(pages 36-37): 

My major law work was in the most 
exacting and nerve-racking branch, the 
trying of cases. My general physical 
condition, though never robust, was 
none the less good, but I had not 
learned what one is more apt to ac- 
quire later in life: to conserve my 
energies. The result was that the 
wear and tear of court work reduced 
my weight to one hundred and five 
pounds. My physician strongly ad- 
vised me to do less exacting work, and 
especially to stop trying cases. As this 
branch of the law appealed to me 
most, it was a grave disappointment 
to have to abandon it. Rather than 
continue in the profession with such 
an inhibition, therefore, I yielded to 
the advice of my father and brother 
to join their firm. 

I took a vacation of several months, 
and upon my return early in 1881 | 
became a member of L. Straus & Sons, 
who had become large manufacturers 
and importers of china and glassware. 
On account of the growing business 
they really needed my services, and 
my transition from professional to 
business man was made as acceptable 
and agreeable as possible. As was to 
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be expected, I continued for some 
time to long for “the fleshpots of 
Egypt,” for I was much attached to 
my profession. As a compensation, 
and to satisfy my intellectual long- 
ings, I devoted my evenings and spare 
time to historical reading and study. 

Having embarked on a business ca- 
reer, I reversed a decision that I made 
while practicing law. As a lawyer I 
had taken very seriously and literally 
the saying that “the law is a jealous 
mistress.” I was her devoted slave, 
quite willingly so, and I determined 
never to marry. I was economically 
independent as a single man and 
could devote my time to the law for 
its own sake. This I preferred to do, 
as the idealist that I was, rather than 
pursue the law for economic reasons 
first and for its own sake as much as 
possible secondarily, which I felt 
would have to be the case if I mar- 
ried. But as a business man things 
were different, and I decided now to 
marry. 


Straus Never Lost His Interest 
in Law and Lawyers 
Although he left the practice of law 


at 30, he retained close interest in the 
profession and used constantly to the 
end of his life the skills in draftsman- 
ship and analysis he had developed 
at the Bar. He was one of the found- 
ers, and chairman of the organizing 
committee, of the American Society 
of International Law; the committee 
met at his home on December 9, 1905 
(editorial in American Journal of 
International Law; January, 1907). 
He served for many years as chair- 
man of the Executive Committee. He 
took great interest in the work of the 
International Law Association, was 
active in the fight for the Covenant 
of the League of Nations, served long 
as an American member of the Per- 
manent Court of Arbitration at the 
Hague, strongly supported the Per- 
manent Court of Justice and the 
Peace Palace at the Hague, and ren- 
dered great service on many occa- 
sions to international law and world 


peace. 
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Straus was the intimate friend of 
lawyers such as Richard B. Olney, 
Thomas F. Bayard, John Bassett 
Moore, John Hay, William R. Day, 
Elihu Root, the Presidents under 
whom he served, and the foremost 
jurists and statesmen of nearly all 
lands; time and again this American 
lawyer was the unostentatious, unof- 
ficial ambassador of his country on 
some mission for peace, law and good 
will. In the arbitration and media- 
tion of labor disputes he utilized his 
experience at the Bar. As Chairman 
of the Public Service Commission of 
the State of New York in 1915-18, by 
appointment of Governor Charles S. 
Whitman, he asked me in 1917 to re- 
sign from the bench to serve as chief 
counsel for that body for a year; and 
I found him still keen-minded as a 
lawyer, who grasped readily the legal 
angles of questions on which I had 
to advise. 


A Sound Progressive and True 
Liberal, But Hardly a Partisan 
Throughout his life Straus had a 
sympathetic and forward-looking in- 
terest in the welfare of human be- 
ings, and he believed that govern- 
ment could and should do many 
things to preserve the freedom and 
the rights of men, their equality of 
political and economic opportunity, 
and their immunity from arbitrary 
power in governmental or private 
hands. From youth he cherished 
deeply, and repeatedly stressed, our 
republican form of government and 
our federal system, and did not be- 
lieve that the bounty of government 
should be a substitute for personal 
initiative, enterprise and thrift. The 
rule of peace and law in the world 
seemed to him pre-requisite to the 
security, dignity and opportunity of 
individuals—war was to:him the de- 
stroyer of freedom, the creator of 
new tyrannies. He had an instinct 
for social justice and a warm sym- 
pathy for oppressed and struggling 
minorities in all lands; he did not 
classify or divide men according to 
race, religion, or origins; he opposed 
discrimination in favor of men and 
women on those grounds, no less 
than discrimination against them. 
The “shape of things to come” 
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nearly thirty years later was forecast 
when in 1919 in Paris, Straus was 
participating in the development 
and approval of the Covenant of the 
League of Nations, and urged the 
inclusion of “a section respecting 
civil and religious liberty and the 
protection of minorities”. This was 
in the first formal draft. Japan “‘in- 
sisted that the equality of races be 
included,” Straus wrote in 1922 (page 
413), whereupon the “whole subject 
had been omitted”. He suggested in 
1919 to Robert Lansing, Secretary of 
State, “that the entire subject, which 
was in fact a Bill of Rights, now that 
it had been excluded from the Cov- 
enant, should be incorporated in the 
treaties to be made with each of the 
new nations. Lansing agreed with me 
that should be done” (page 413). So 
far as I can recall, this was the first 
proposal of an international Bill of 
Rights, now so controversial an issue. 


Political Party Ties 
Were Disregarded 
Politically, the ties of party rested 
lightly on him. From youth he was a 
conservative or Cleveland Democrat; 
his brothers were life-long, regular 
Democrats; perhaps they brought this 
faith from Georgia. In 1891 he was 
a delegate to the New York State 
Democratic Convention. In 1896, 
“I voted for McKinley, despite my 
former political affiliations,” he wrote 
(page 122). “I was an advocate of 
sound money.” When he entered the 
McKinley administration, it was 
heralded as a step toward non- 
partisanship and the selection of men 
for their merit, in disregard of party 
lines. When Theodore Roosevelt 
became President, he consulted 
Straus often, and was “delighted” 
when, at the start of the Panama 
Canal controversy, Straus reached 
back into his youthful experience at 
the Bar and suggested that American 
rights and obligations as to the canal 
route were in the nature of “a cove- 
nant running with the land”. John 
Hay adopted this as the American 
stand, and John Bassett Moore wrote 
Straus an amusing letter about it. 
By 1904 Straus was active in the 
“kitchen Cabinet” and took an active 
part in the campaign for Theodore 


Roosevelt. In 1906 he entered the 
Cabinet as Secretary of Commerce 
and Labor. In 1908 he spoke in many 
parts of the country for William 
Howard Taft, and served in his 
administration. No man _ worked 
harder than he to avert the break 
between those two chieftains, which 
elected Woodrow Wilson as Presi- 
dent in 1912 and had such momen- 
tous consequences for their country 
and the world. When the break came, 
he went with Roosevelt, but sharply 
protested, early in 1912, in a letter 
which I saw at the time, Roosevelt's 
adoption of a newspaper reporter's 
misleading and fatal phrase of “recall 
of judicial decisions”. But it was 
too late. In the opinion of many 
competent political observers at the 
time and since, principally this 
phrase stirred the resentment which 
closed the door to the nomination of 
Roosevelt or Governor Herbert S. 
Hadley by the Republican conven- 
tion. Straus knew full well that the 
phrase did not express what Roose- 
velt meant—his belief that judges 
should not invoke their own social 
and economic philosophies to strike 
down, under the Fourteenth Amend- 
ment, legislation desired by the pre- 
ponderant and deliberative judgment 
of the people. If Roosevelt had 
presented his proposal as a piece- 
meal, “‘safety-valve”’ method of 
amending the Constitution in respect 
of the Fourteenth Amendment, 
American political history since 1911 
would have been far different. 
Straus opposed even more emphati- 
cally the “recall of judges”, fa- 
vored by some Roosevelt followers. 
The idea that a judge should be 
exposed to a vote of the electorate 
as to his removal from office was 
anathema to him as it was to most 
lawyers. Yet fashions change; today 
an integral part of the remedial 
“Missouri Plan” for improving 
judicial tenure is the proviso that 
after a judge has served a probation- 
ary period, the people shall vote on 
the question: “Shall Judge--———be 
retained in office?” (see 33 A.B.A.]. 
1169; December, 1947). The dif- 
ference presumably is that under the 
“Missouri Plan” all judges have to 
(Continued on page 171) 
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Education for Law Practice: 


ite 


Law Students Can Be Given Clinical Experience 


by John S. Bradway ° Professor of Law at Duke University 


® A pioneer and tireless worker for legal aid for the poor, for the availability of 
competent legal services for persons of moderate means, and for clinical and practical 
experience for law students while they are in the law schools, Mr. Bradway has 
written a challenging article as to the “additional ideas’ developed under his direc- 
tion at the Duke University Law School and the scope and quality of the pre- 
admission training which he thinks the law schools can and should provide for their 
students. He wants young men and women “to know lawyering” as well as law, 
when they come from law school. The problems are being explored and experi- 
mented with from many angles—“law centers,” legal aid clinics, low-cost referral 
bureaus, etc., but Mr. Bradway thinks that the immediate, primary challenge is to 
the law schools and that they can and should meet it. The article in our January 
issue (page 15): “ ‘Lawyer Schools’ or ‘Policy Science’?: Yale Law School's ‘Manifesto’ 
Stirs Debate”, discussed some of the problems and potentialities, as does an editorial 


in this issue:,“* ‘Law Reviews’ or ‘Leqal Aid’ ”’. 





" George Wharton Pepper in the 
early chapters of his Philadelphia 
Lawyer described the system of legal 
education in an earlier day. It was 
based on a practical apprenticeship 
with a superstructure of lectures. 
Our present system, in contrast, has 
a base of casebook instruction. The 
apprenticeship factor has dwindled 
in importance. Concurrent with the 
diminishing emphasis on “practical” 
work, there has been an increasing 
volume of protest from practitioners 
that the modern law student is lack- 
ing in practical experience, skills, 
and justifiable self-confidence. It is 
argued that the neophyte may be 
able to handle a problem of law, 
but that he is unequal to the re- 
sponsibilities presented by a client 
who has a problem of law. This is 
a serious lack in the educational 


process; the forgotten man of the 
law school classroom—the “‘flesh-and- 
blood” client—is the focus of atten- 
tion in the law office. 

Two examples of informed com- 
ment may be mentioned. In a re- 
cent issue of the JouRNAL (33 
A.B.A.J. 259; March, 1947) Reginald 
Heber Smith of Massachusetts wrote: 
“The honest equation is that educa- 
tion in a law school plus apprentice 
training plus passing the State’s Bar 
examination equals a lawyer. Elimi- 
nate apprentice training and there 
isa chasm.” Still more recently (33 
A.B.A.J. 470; May, 1947) Phil Stone 
of Mississippi, contributed an edi- 
torial: “What Is the Matter with 
Our Law Schools?” In the course of 
it he asked: “What do they (the law 
school graduates) mainly lack?” He 
answered it in part with the follow- 


ing: “They seem to know too much 
law and too little human nature.” 

Such frank expressions of opinion 
should not be ignored. At any time 
in a competitive civilization, a pro- 
fession which does not grow con- 
stantly more effective is likely to find 
itself losing public confidence. Pres- 
ently, with the impending National 
Survey of the position of the con- 
temporary legal profession in the 
community, an added argument im- 
pels us to do something about the 
matter. What can be done? 


Additional Ideas for Practical 
Experience Are Being Developed 
The prospect is by no means barren 
of ideas. The best solution proposed 
to date is the Legal Aid Clinic. This 
device provides the law student, be- 
fore he takes the Bar examination, 
with training comparable to that 
given to the medical student before 
he faces his first patient on his own 
responsibility. Legal Aid Clinics 
are not novelties. For many years 
they have been maintained at law 
schools; for example, at Harvard 
and Northwestern. More recently, at 
Duke University Law School, some 
additional ideas have been devel- 
oped. Thus, we know how to give 
such training in both the metropol- 
itan centers and the less thickly set- 
tled areas. 

The Legal Aid Clinic is not so 
much a course as an experience. Just 
what does the student obtain from 
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JOHN S. BRADWAY 


Legal Aid Clinic 
training may be divided roughly into 
two categories: The minimum with- 
out which no one even should be 


the experience? 


allowed a certificate to practice law, 
and the advanced work which an 
experienced lawyer finds necessary 
to maintain himself in the front rank 
of his profession. While such a divi- 
sion must be largely arbitrary, the 
training in the first category seems 
obviously something to be required 
of all lawyers, whether they plan to 
be clerks, heads of their own offices, 
or specialists. Boards of Bar exam- 





Concerning the Author: John S. Brad- 
way, now Director of Duke University's 
Legal Aid Clinic, has long been battling 
for legal aid to the poor and for the 
utilization of law students and young 
lawyers in ways which will give them 
needed practical experience and also 
help to fulfill the profession's public re- 
sponsibility. He was born in Swarthmore, 
Pennsylvania, in 1890. After attending 
Haverford College and the University of 
Pennsylvania Law School, he was ad- 
mitted to the Bar of his State in 1914, to 
the California Bar in 1930, and to the 
North Carolina Bar in 1931. He taught 
law at the University of Southern Cali- 
fornia for about two years, but went to 
the Duke faculty in 1931. He has worked 
and written exhaustively on legal aid sub- 
jects for many years and has been a 
member of our Association since 1923. 
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iners and practitioners may with 
profit cooperate in making improve- 
ments; the obligation for providing 
the actual instruction rests for the 
present with the law school. Curri- 
cula crowded with substantive law, 
including courses in the substantive 
law of practice and procedure, cer- 
tainly have their place; but time be- 
fore admission to the profession must 
be found for basic practical train- 
ing so that the student may know 
the fundamentals of how to handle 
a client who has a legal problem. An 
educational equilibrium which ex 
isted a century ago between practice 
and theory, and which is now out of 
balance, must be regained, else crit- 
icisms by the public, as well as by 
the profession, will continue. 

The client-serving lawyer has his 
method of approach to a legal prob- 
lem just as do the judge and the 
legal scholar. For the student to at- 
tain the practitioner’s viewpoint, he 
must make a transition from the 
classroom to the law office as a base 
of operations, and from the printed 
page of an appellate decision to the 
community as a source of facts. The 
Clinic work provides supervision 
during this transition. 


Nature of the Instruction 
in a Legal Aid Clinic 


It is easier to demonstrate than to 
describe the nature of what is taught 
in a Legal Aid Clinic course. An 
example is in order. The Duke Uni- 
versity Legal Aid Clinic course is as 
practical as it can be made. The in- 
structors assume that the incoming 
student knows nothing about the 
use of the rules of law he has learned 
elsewhere. So they begin at the be- 
ginning—not with the printed deci- 
sion of an appellate Court selected 
for a place in a casebook. The stu- 
dent is put through certain exercises 
in which the purpose is not so 
much to teach law as to develop 
resourcefulness, justified  self-confi- 
dence, sound habits of thinking and 
acting on a professional plane. The 
word “method” rather than “law” 
comes to mind as descriptive of the 
course. 


The incoming student steps from 


the classroom into a law office. He 
takes his place, not as a glamorized 
office boy, but as a junior partner. 
One object of the office is to serve 
the client as well as the better-class 
local law offices do. But equally im- 
portant is the educational aspect. 
Thus the student becomes in due 
course acquainted with filing  sys- 
tems, follow-up systems, office rec. 
ords. Some day he expects to be 
head of his own office, and he wants 
to know how the administrative tasks 
should be handled. He deals with 
office secretaries and learns how to 
dictate papers. This training in or- 
derly thinking is a basic requirement 
in understanding how to formulate 
ideas and express them. He attends 
staff conferences, observes how pol- 
icies and non-legal factors affect the 
progress of a case. He begins to make 
the thousand and one human con- 
tacts which become a part of the day. 
to-day routine of the practitioner. 
These events taking place during the 
whole academic year beat upon the 
student and gradually change him 
from an observer to a participant in 
the legal life of the community. This 
is more than 
experience. 


a course. It is an 


Preparing the Law Student 
To Deal with a Client 


The most significant part of this 
experience occurs when the student 
faces the “flesh-and-blood” client. It 
is true the legal aid client cannot 
pay a fee, but he can and does suf- 
fer from injustice unless a trained 
professional is available to give legal 
aid. He appreciates services ren- 
dered. He criticizes and finds fault 
when mistakes are made. The stu- 
dent who deals with him, irrespec- 
tive of the kind of case which brings 
him to the office, learns human na- 
ture, acquires a sense of professional 
responsibility. If there is any ideal- 
ism in his nature, he responds to 
the physical evidence of a need. He 
absorbs legal ethics in a way no book 
could bring the subject home to him. 

To postpone this experience until 
after admission to the Bar and to 
allow the unsupervised young law- 
yer to gain his knowledge of human 
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nature from the mistakes he makes 
in dealing with his first clients is a 
poor contribution to the public re- 
lations needs of the profession. If 
the clinic student errs, there is an 
xperienced person at his elbow to 
protect the client and point a warn- 
ing. “The common sense of such a 
process is obvious. 

Supervision at the Duke Legal Aid 
Clinic requires preparation of the 
student for these contacts with a real 
client. The preparation consists in 
viving him a framework, a check list, 
a road map to indicate how to think 
through the infinite variety of prob- 
lems which arise. If he has in mind 
in orderly approach and is willing 
to keep to the trail, he will come out 
at some fairly logical point rather 
than lose himself in the underbrush 
along the way. 

The framework is based on the 
assumption that an experienced law- 
yer thinks in a certain way and 
should ask himself certain questions 
when he is taking hold of a case. It 
appears that this particular routine 
may be divided into three steps— 
gathering the facts, marshaling the 
law and the facts, and planning 
the campaign. 


Objective Experience Gained 
in Gathering the Facts 


Gathering facts in a real case is more 
complex than reading a statement 
in an appellate decision or listening 
to a professor propound a hypothet- 
ical situation. In the Legal Aid Clin- 
ic the student must ascertain the 
sources from which facts may be se- 
cured, the obstacles to obtaining 
them, and the methods of surmount- 
ing the obstacles. The client is usu- 
ally the best source, but not all 
clients readily divulge “the truth, 
the whole truth, and nothing but 
the truth.” One must have a meth- 
od of determining whether one has 
all the facts and whether what one 
has is or is not a fact. 

Next to the client, the courthouse 
and the public records contained 
therein provide a useful source of 
facts. The Duke law students make 
a personally conducted tour of the 


courthouse and 


parts of its con- 


tents. They are then assigned prob- 
lems which require them to procure 
data therefrom. In the process they 
have the chance to observe many le- 
gal papers prepared by the leading 
local lawyers. What better opportu- 
nity could there be for a student de- 
termined to master his profession? 
Another assignment is the compil- 
ation of a set of forms, a notebook 
with citations, a collection of pam- 
phlets, a file of notes on subjects 
which the young man thinks may 
eventually be useful to him. 


Marshaling the Law and Facts 
and Planning What To Do 


Marshaling law and facts is another 
serious matter. Duke Legal Aid Clin- 
ic students study it in a variety of 
ways. They prepare for trial actual 
cases which come to the clinic office. 
They provide a briefing service with- 
The student 
gains experience. The lawyer has a 


out cost to lawyers. 


brief containing authorities avail- 
able in the extensive collections of 
the Duke Law Library. This is no 
small advantage to the practitioner 
in a small community. In the course 
of this work, the student has a first- 
hand experience in making contacts, 
interviewing witnesses, gathering evi- 
dence, preparing exhibits, writing 
memoranda of law, trial briefs, ap- 
pellate briefs, sitting at the counsel 
table while the trial takes place, con- 
ferring with trial counsel afterwards 
to learn more about the strategy of 
the case. 

Planning a campaign for a client 
is the third step in taking hold of 
the case. In many respects, it is the 
most elusive, complex, responsible 
function performed by a lawyer for 
his client. To carry out a plan of 
campaign in a case at law may re- 
quire technical skill. But to plan the 
campaign calls for imagination and 
statesmanlike qualities. The decision 
—what shall I do for my client?— 
is momentous. It is broader than the 
query as to what is the law. The 
lawyer who makes the decision must 
be prepared to weigh merits and 
demerits, count the cost, appraise 
the consequences. While the Legal 
Aid Clinic student at Duke has time 
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only to begin his acquaintance with 
this problem which will be with him 
his whole professional life, he at least 
does make a beginning. 

The mental process of the lawyer 
in closing out a case at law requires 
quite a different sort of thinking. 
But this also is taught. The deci- 
sion as to a plan of campaign points 
the way to the road to be followed. 
Now the lawyer’s responsibility is to 
see the client safely to his destination 

or at least as far as possible along 
the way. If the solution determined 
upon in the plan calls for giving ad- 
vice, it is clear to the experienced 
lawyer that giving advice is often a 
difficult and dangerous task. A young 
lawyer is not always in a position 
to do a satisfactory piece of work in 
this connection if he has not been in- 
structed on the subject. Again if 
the plan calls for conciliation and 
a settlement of the case out of Court, 
a new set of techniques not included 
in the litigation process should be 
learned. This also constitutes part 
of the course. 


Students’ Records Should Be 
Considered by Bar Examiners 


The grading is also different from 
that employed in the orthodox class- 
room courses. There is no examina- 
tion paper to use as a basis. Rather, 
there are two tests: Does the client 
appear satisfied? Would the supervis- 
ing attorney want the student as an 
assistant in his own office? Since tests 
of this sort will confront most young 
lawyers in their first year of practice, 
they do not seem out of place in a 
Legal Aid Clinic course. 

These students must be able, not 
only to write a good examination 
paper, but to show that they may be 
depended upon to do a task assigned 
them, show judgment as to when to 
seek advice, profit by constructive 
criticism, and work pleasantly with 
other people. It is obvious that in 
the light of such tests, a Legal Aid 
Clinic student may well occupy a 
different position in his class from 
that which he is used to in his other 
Boards of Bar examiners 
nay well look to the Legal Aid Clinic 


‘ourses. 
records of applicants for admission 
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to the profession, to provide desirable 
information. 

The Legal Aid Clinic teaches the 
basic steps in these and other situ- 
ations with which the client-server 
should be thoroughly acquainted. 
As a result, the student knows how 
to think constructively instead of 
being bogged down in a confusion 
of detail. Without such training, the 
young lawyer is not merely an object 
of amused tolerance to his older col- 
leagues, he is a menace to himself 
and others with whom he may come 
in contact. To insist that he obtain 
this type of experience as a clerk in 
a law office is to view only the most 


favorable and exceptional aspect of 
the situation. Many law students 
never serve a clerkship at all. How 
much time the modern law office can 
spare for such instruction is a ques- 
tion. How many lawyers will allow 
a young man to do a piece of work 
which the older men can do quicker 
or better might be worth an inquiry. 


The Challenge to Law Schools 
and the Profession 


Old fashioned apprenticeship train- 
ing based on the law office is no 
longer a satisfactory answer to a 
vital professional need. To permit 
the newly admitted lawyer to learn 


at the expense of his early clients is 
to lower seriously the prestige of the 
profession. This situation happens 
too often for complaisant inertia. 
Here is a challenge to the law 
schools. Do they possess the imag- 
ination, resourcefulness, leadership, 
flexibility, courage, to use the exist- 
ing examples as points of departure 
for experimenting until they find a 
device suited to their own local con 
ditions? This we are interested in 
knowing. The problem is of long 
standing, and basic to the profession. 
A reasonably satisfactory solution 
exists. The Bar may well ask of the 
law schools—what are we waiting for? 





Subject To Be Discussed: 


Governments?” 


Eligibility: 


1140 N. Dearborn Street 





ANNOUNCEMENT 


“What Steps Should Be Taken by the National and State 
Governments to Preserve the American Federal System and 
Restore Powers and Responsibilities to the State and Local 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


INFORMATION FOR CONTESTANTS 


of 1948 Essay Contest Conducted by 
AMERICAN BAR ASSOCIATION 


Time When Essay Must Be Submitted: 


Amount Of Prize: 


On or before April 1, 1948. 


Twenty-five Hundred Dollars. 


The contest will be open to all members of the Association in good standing, including new members elected prior to 
March 1, 1948, (except previous winners, members of the Board of Governors, Officers, and employees of the Association) 
who have paid their annual dues to the Association for the current fiscal year in which the essay is to be submitted. 


No essay will be accepted unless prepared for this contest and not previously published. Each entryman will be required 
to assign to the Association all right, title and interest in the essay submitted and the copyright thereof. 


An essay shall be restricted to five thousand words, including quoted matter and citations in the text. Footnotes or notes 
following the essay will not be included in the computation of the number of words, but excessive documentation in notes 
may be penalized by the judges of the contest. Clearness and brevity of expression and absence of iteration or undue pro- 
lixity will be taken into favorable consideration. 


AMERICAN BAR ASSOCIATION 








106 American Bar Association Journa: 








Conflict of Laws: 


Four Basic Problems as to the Applicable Law 


by Edward S. Stimson + Dean of the University of Idaho College of Law 


® For the recurring problems which con- 
front a practicing lawyer who has to make 
up his mind as to what law is applicable 
to his client or his client's property in par- 
ticular transactions or under stated cir- 
cumstances, Dean Stimson has analyzed 
the situations arising and some of the di- 
vergent decisions, to evolve and state four 
rules or tests of the applicable law. These 
he recommends for uniformity. In a par- 
ticular case the lawyer may have to shape 
his advice and steer his course according 
to decisions followed in his prospective 
forum, but Dean Stimson’s elucidation may 
help him to find trustworthy markings of 
the tortuous channel. 





" The field of law which is known 
as the conflict of laws may be divided, 
like all Gaul, into three parts: Rules 
for ascertaining the applicable law, 
the jurisdiction of Courts, and 
foreign judgments. This article deals 
with the first of these subdivisions. 
There are four fundamental prob- 
lems in this branch of the law; in 
framing a scientific body of rules in 
this field, we must keep these 
problems in mind. 

In the course of my teaching of 
conflict of laws, I often wondered 
why the rules for ascertaining what 
law was applicable were different 
for each subdivision of the digest: 
Torts, contracts, workmen’s compen- 
sation, etc. Are we not in each case 
trying to find out what law is 


applicable? May not the real 
problems with which a true science 
of the conflict of laws has to deal 
be generic—that is, may they not be 
the same, regardless of the particular 
section of the digest or code under 
which the substantive law involved 
may be classified? Would it not be 
better if the books were divided into 
chapters, each dealing with a funda- 
mental problem of the conflict of 
laws instead of with a subdivision 
of the substantive law field? 

If the books are to be so sub- 
divided, what are these fundamental 
problems which are generic and 
independent of the particular field 
of substantive law involved? What 
will the subdivisions be? My purpose 
in this article is to outline these 
fundamental problems and _ the 
generic rules for ascertaining the 
applicable law which will solve them. 


The Law to Which Parties 

Were Subject at the Time 

of Their Conduct 

The first may be called the time 
problem. Isn’t the very first question 
which confronts a Court, in seeking 
to ascertain the applicable law, that 
of whether it will apply the law to 
which the persons or res are subject 
at the time of the trial—or the law to 
which they were subject at the time 
of the conduct or event the legal 
effect of which is in question? Would 
it be fair or just for the Court to 
apply law to which persons or res 


were not subject at the time of the 
conduct or event the legal effect of 
which is in question? Let us look at 
the matter in another way. It seems 
to me that the principal purpose of 
rules for ascertaining the applicable 
law is to make certain that in so far 
as the law is concerned, the result of 
the suit will be the same wherever 
the case is tried. Juries may differ, 
but it is desirable that there be no 
difference in the law to be applied, 
no matter what jurisdiction the suit 
is brought in. This can be accom- 
plished only by applying the rule 
that the applicable law is the law to 
which the parties or res were subject 
at the time of the conduct the legal 
effect of which is in question and 
not the law to which they were 
subject at some later time or at the 
time of the trial. 


The Courts have announced and 
applied this principle in a number 
of cases. Two of these cases will serve 
for purposes of illustration: In 
Western Union Telegraph Co. v. 
Brown, 234 U. S. 542 (1914), a 
telegram was sent from South 
Carolina to Washington, D. C. It 
was forwarded to Washington with- 
out delay, but was never delivered 
to Mrs. Brown, the addressee. This 
caused her to miss her sister’s funeral 
in South Carolina. Mrs. Brown sued 
the telegraph company in a State 
Court in South Carolina, which 
instructed that a South Carolina 
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statute allowing recovery for mental 
anguish applied. There was a verdict 
for plaintiff, but the United States 
Supreme Court reversed, holding 
that the District of Columbia law 
applied because the agents of the 
company were there at the time of 
their negligent act, as was the 
plaintiff. Justice Holmes said: “The 
injustice of imposing a_ greater 
liability than that created by the 
law governing the conduct of the 
parties at the time of the act or 
omission complained of is obvious.” 

In Eddie v. Eddie 8 N.D. 376 
(1899) , children of Nickolai Eddie, 
born out of wedlock in Norway, 
claimed that they had been legiti- 
mated pursuant to the terms of a 
North Dakota statute and were 
therefore entitled to share in his 
estate in North Dakota. The acts of 
public acknowledgment which they 
relied upon took place in Norway 
while all parties lived there and 
before Nickolai came to the United 
States. The probate and district 
Courts found an adoption. The 
Supreme Court of North Dakota 


reversed, holding that the applicable 
law was the law of the domicile at 
the time of the acts relied upon and 
that therefore the North Dakota 
statute did not apply. 


Unsound Applications 

of the Law of the Forum 

The reader will at once think of 
instances where Courts have an- 
nounced doctrines inconsistent with 
the principle here contended for. 
‘Thus some Courts say that matters 
of remedy or procedure are governed 
by the law of the forum. This is 
plausible because at the time of the 
trial the parties or the property are 
subject to the law of the forum. 
Nevertheless, it is unsound because 
there is no real difference between 
substance and procedure in most 
instances. They are merely two 
aspects of the same thing. A right 
exists only when a correlative duty 
is imposed on another or others. If 
there is no remedy or procedure for 
compelling performance of the duty, 
then the duty and correlative right 
cannot be said to exist. There is no 
sanction and no law. 

So if the application of the law of 
the forum would produce a result 
different from that which would be 
reached by applying the law to which 
the parties or res were subject at the 
time of the conduct the legal effect 
of which is in question, it is obvious 
that the matter is not merely 
procedural. If the object to be 
attained is that the result of the suit 
should be the same regardless of the 
jurisdiction in which it is brought, 
then the time principle must be 
applied. When the procedure will 
have no effect upon the ultimate 
result, the competing procedures 
being equally effective to enforce the 
right, then the Court may apply its 
own law. 


Territorial, Citizenship and Domicile 
Theories of Applicability 

The second problem which will 
confront the Court in ascertaining 
the applicable law is that of how to 
determine the law to which the 
persons or property were subject at 
the significant time. In trying to 
solve this problem in the case of 
persons, the Court will be confronted 
with three rival theories, one of 
which it must choose and rely upon. 
It must choose between the terri- 
domicile 
situations the 
choice of one of these theories is 
necessarily a rejection of the other 
two. An example suggested by Union 
Trust Co. v. Grossman, 245 U.S. 412, 
will make this clear. Suppose that W, 
a married woman, is domiciled in 
Texas; that by Texas law married 


torial, citizenship, and 


theories; in some 


women cannot bind themselves as 
sureties for their husbands; that 
while W is in Illinois she enters into 
a contract with P, legally binding 
in all other respects, by the terms of 
which she becomes surety for her 
husband’s indebtedness to P; that 
by Illinois law married women have 
capacity to make such contracts; and 
that P sues W in Idaho for the 
breach of this contract. The Idaho 
Court, seeking to apply the law to 
which W was subject at the time of 
the transaction, will find that she 
was physically in Illinois and accord 
ing to the territorial theory subject 
to Illinois law, but it will also find 
that W was domiciled in Texas and 
by the domicile theory subject to 
that law. If W was a citizen of 
Mexico, the citizenship theory would 
be involved. What is the Court to do? 
It cannot apply both theories, 
because they would give opposite 
results. It must decide, and in doing 
so will be obliged to abandon one 
theory or the other. In Union Trust 
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Co. v. Grossman, the United States 
Supreme Court upheld the appli- 
cation of the domicile theory. In five 
other cases! the Courts applied the 
territorial theory and repudiated the 
domicile theory. 

It seems to me that the domicile 
and citizenship theories must be 
abandoned in favor of a single stand- 
ard—the territorial theory. There is 
no logical reason why persons should 
be subject to the laws of one State or 
country in some matters and subject 
to the laws of another State or coun- 
wy in other matters. At present our 
Courts say that people physically 
present in one State or country and 
domiciled in another are subject to 
all of the laws of the State or coun- 
try in whose territory they are, ex- 
cept its laws of divorce, adoption, 
legitimation and custody of children, 
because in these matters they are sub- 
ject to the law of the State or coun- 
try in which they are domiciled. Is 
this sound? If people are subject to 
the jurisdiction or power of a State 
they should be subject to all of its 
laws and not only to certain kinds or 


classes of laws. 


Problems Where Parties Are 

Subject to Laws of Different 

States or Countries 

A Court which has chosen the 
significant time and decided upon 
the principle for ascertaining the 
law to which persons or property 
were subject at that time may still 
be confronted with other problems. 
Which State’s law should the Court 
apply when at the time of conduct 
or an event in question one party 
was subject to the law of one State 
and the other to the law of another? 
This third problem really tests the 
theories presently employed by the 
Courts in determining the law 
applicable to contracts, torts, work- 
men’s compensation, and _ other 
situations where personal legal duties 
and rights are alleged to have been 
created by the law. If at the signif- 
icant time all of the parties are 
subject to the law of the same State 
there is little difficulty. The law of 
that State should be applied. How- 
ever, there is a real problem if at the 
significant time each party is subject 


to the law of a different State. 
Suppose that Mr. Armstrong in 
Idaho is negotiating with Mr. Crouse 
who is in Germany. Mr. Armstrong 
writes a letter to Mr. Crouse, making 
him an offer, and mails the letter. 
In due course Mr. Crouse receives 
this offer, writes a letter accepting it, 
which he addresses to Mr. Armstrong 
in Idaho, and drops it in a mail box 
in Germany. According to the theory 
most favored in this country, the 
applicable law is the law of the place 
where the contract is made, and this 
is said to be the place where the 
letter of acceptance is mailed when 
the offeror has authorized the mails 
as a means of communication by 
using it himself. By the law of 
Germany, a contract is not legally 
binding until the letter of acceptance 
has been received by the offeror. In 
this situation it is clear that we can- 
not know where the contract is made 
or completed until we know which 
law is applicable. Then, too, the 
favorite rule of our Courts assumes 
that the contract is made in one 
place. Is not the offer as important 
to the making of a contract as the 
acceptance, and isn’t the contract in 
fact made in both States—in Idaho 
where the offer is made and in 
Germany where the acceptance is 
made? Again, which party makes 
the offer and who accepts it is purely 
fortuitous. In the course of negotia- 
tions, counter offer succeeds offer, 
and who is the accepting party 
finally depends upon considerations 
quite apart from the conflict of laws. 


A New Approach 

Is Suggested for Uniformity 

It seems to me that we can solve this 
problem by a new approach. If Mr. 
Armstrong is suing Mr. Crouse, he 
is necessarily alleging that as a result 
of the conduct of the parties Mr. 
Crouse was under a legal duty to 
him. Since at the significant time 
Mr. Crouse was subject to German 
law, whether he was under such a 
duty would depend upon German 
law. Thus, the rule would be that in 
non-title transactions between per- 
sons in different States, the applicable 
law is the law to which the person 
alleged to be under a duty was sub- 
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ject at the significant time and not 
the law to which the person claiming 
the right was subject at that time.? I 
believe that this rule would apply 
well whether the 
involved was contract law, tort law, 
or workmen’s compensation law. In 
the contract problem which we have 
been considering, it might well be 
the law of Germany that Mr. Crouse 
would be under no duty unless 
Mr. Armstrong was under a recip- 
rocal duty; that is, unless there 
for Mr. Crouse’s 
promise in the form of a promise 
binding on Mr. Armstrong. If so, 
whether Mr. Armstrong’s promise 
was binding would depend on the 
Idaho law to which he was subject 
at the significant time, since the 
question would be whether he was 
under a reciprocal duty. In other 
words, in this situation the law of 
both States would have to _ be 
considered, and there would have 
to be a contract by the law of both 
for Mr. Armstrong to recover. 


law 


equally 


was consideration 


Problems Where Transactions 

Affect the Title to Property 

A fourth problem which may con- 
front.the Court arises in the case of 
transactions alleged to have affected 
the title to property. If the property 
was subject to the laws of one State 
and the parties to the transaction 
were subject to the laws of another 
State or States at the significant time, 
what law should the Court apply? 
It seems to me that it should apply 
the law to which the property was 
subject at the time of the conduct 
the legal effect of which is in ques- 
tion and not the law to which the 
parties were subject. In the case of 
real estate, this is the law without 
question. In the case of tangible 
chattels it is the law for transfers 
inter vivos, although the law of the 
domicile of the owner is applied to 
some extent in cases of transfer by 
will or intestate succession—errone- 
ously, I think. In the case of intangi- 


1. Pearl v. Hansborough, 9 Humph. 426 (Tenn. 
1848); Bowles v. Field, 78 Fed. 742, 83 Fed. 886 
(D. Ind. 1897); Nichols & Shepard Co. v. Marshall, 
108 la. 518, 79 N.W. 282 (1899); Forsyth v. Barnes, 
228 Ill. 326, 81 N.E. 1028 (1907); Burr v. Beckler, 
264 Ill. 230, 106 N.E. 206 (1914). 

2. This approach was applied in Commonwealth 
v. Acker, 197 Mass. 91, 83 N. E. 312. 
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ble property, there is great confusion. 
The law to which the obligor was 
subject at the significant time com- 
petes with the law of the State in 
which the transaction occurred and 
the law of the domicile of the owner. 

It seems to me that the difficulty 
in determining the law to which in- 
tangible property is subject is due to 
our terminology. If we are talking 
about the legal relation between land 
or a chattel and a person, we think 
of the land or chattel as the property 
instead of the legal relation. In the 
days of slavery, where that legal re- 
lation existed between two persons, 
we identified the property with the 
slave and thought of the slave as 
tangible property. Where, however, 
the relation is between two persons 
who are debtor and creditor, we do 
not think of the debtor as the prop- 
erty but rightly recognize that the 
property is the legal relation. We, 
therefore, say that the property is in- 
tangible. But the legal relation in 
this case is no more intangible than 
it is in the case of the slave or in the 
case of land or chattels. On the other 
hand, the debtor is just as tangible 
as the slave, chattel, or land. The 
State having power over the obligor 


at the time of the transaction alleged 
to have effected a transfer of title 
has power to determine the obligor’s 
duty at that time and whether the 
duty will be enforced against the 
obligor in favor of the alleged trans- 
feree. Certainly the State to whose 
law the person claiming the right was 
subject at the significant time could 
not enforce the duty against the 
obligor. If the obligor does not 
move, the transferee will have to sue 
in the Courts of the obligor’s State 
and that Court should apply its own 
law. If the obligor moves and is 
sued in a Court of another State, that 
Court should apply the law of the 
State that the obligor was subject to 
at the significant time. 


Summary of Four Basic Principles 
Suggested for Uniformity 

To summarize, there are four basic 
principles which should be employed 
in ascertaining the applicable law. 
They are: 

(1) The applicable law is the law 
to which persons or property 
were subject at the time of the 
conduct the legal effect of 
which is in question. 

(2) The law to which persons or 


A Special Train to the Seattle Meeting 


#" Plans are under way for the op- 
eration of a Special Train from Chi- 
cago to the Annual Meeting at Se- 
attle next September. There are 
several routes to Seattle, all offering 
attractive stopovers enroute, which 
are being fully considered with a 
view to scheduling a Special Train 
both to and from Seattle over routes 
offering the most attractive itinerary, 
—the time involved and the facilities 
offered at stopover points being 
given careful consideration. 
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The costs involved on the contetn- 
plated train will be all inclusive; 
that is, one charge will be made for 
all meals, Pullman transportation, 
sightseeing, hotel expenses during 
stopovers enroute (but not including 
hotel expenses in Seattle). 

From information available, it 
seems probable that the tour will be 
routed through the Canadian Rock- 
ies on the outbound trip. The re- 
turn journey will offer a day or two 
stopover in Seattle, after the adjourn- 


property are subject at any 
given time is the law of the 
territory in which they are 
situated at that time. 

In non-title transactions be- 
tween persons in different 
States, the applicable law is 
the law to which the person 
alleged to be under a duty was 
subject at che time of his con- 
duct the legal effect of which 
is in question and not the law 
to which the person claiming 
the right was subject. 

In transactions alleged to 
have affected the title to prop- 
erty when the property was 
subject to the law of one 
State and the owner or one of 
the parties claiming title was 
subject to the law of another 
State at the time of the trans- 
action the legal effect of which 
is in question, the applicable 
law is the law to which the 
property was subject at that 
time and not the law to which 
the owner or person claiming 
title was subject. Intangible 
property is subject to the law 
of the State to which the oblig- 
or is subject. 


ment of the meeting, for rest or rec- 
reation, depending entirely on the 
choice of the individual. The com- 
plete trip will be along the lines of 
similar tours enjoyed by so many at 
the time of our previous western 
meetings. 

The full schedule, outline of ac- 
tivity, rates, and other essential in- 
formation will be published in a 
later issue of the JouRNAL. (For 
further news of the Annual Meeting 
see pages 125 and 168.) 





Admission to Practice: 


Present Regulation by Federal Agencies 


by John W. Cragun °* of the District of Columbia Bar 


® When the Committee on the Judiciary of the House of Representatives began its 
consideration of H. R. 2657 (by Congressman John W. Gwynne, of lowa; 80th Congress, 
Ist Session), supported by our Association in order to standardize the requirements 
for admission to practice before federal agencies and establishments and place 
lawyers in a status in no way dependent on administrative discretion or discrimina- 
tion, among the first questions which arose were most naturally those as to the nature, 
variety, and effects of the present rules, regulations, etc. This at once was revealed 
as a most intricate structure of requirements, baffling to lawyers except as to 
particular agencies before which they had qualified. 

Our Association's Committee on Administrative Law, through Vice Chairman John 
W. Cragun of its Committee on the subject, had the answer in the form of a 
demonstrative chart, to which the explanatory footnotes had to be voluminous. 
At the request of the Journal, Mr. Cragun has prepared an article to give the back- 
ground for his chart and accompany it in our columns. The article and chart are in 
themselves a factually cogent argument for the early enactment of the Gwynne bill, 
but they will also be extremely useful to practicing lawyers for reference and guidance 
as to what they may meanwhile have to do in order to qualify themselves to appear 
and represent their clients before a particular federal agency or establishment. 





® The hearings on H.R. 2657, which ests and affairs of persons coming 


our Association has endorsed in an 
effort to overcome the anomalies re- 
specting the legal representation of 
those having business with the fed- 
eral departments and independent 
establishments, have directly posed 
the question as to what requirements 
are in force in the various agencies 
at the present time. There was pre- 
pared and introduced before the 
House Judiciary Committee a table 
showing in condensed form some of 
the requirements—or the lack of re- 
quirements—of the various establish- 
ments which are more particularly 
concerned with regulating the inter- 


before them. Since the hearings may 
be protracted, and since many of our 
members will have occasion prior to 
final adoption of the measure to ap- 
pear in a representative capacity be- 
fore the federal agencies, the chart 
is reproduced at page 113 in this 
issue, with a view to giving a ready 
summary of the requirements to be 
met in each of the principal agencies. 

If an attorney has not been ad- 
mitted to practice before any of the 
following agencies before which he 
wishes to represent a client, it will 
be necessary that he be so admitted. 
under the rules now in force. Each 


maintains a formal roll of prac- 
titioners: 
Department of the Treasury 
Department of Justice (as to the 
Immigration and Naturalization 
Service only) 
Post Office Department 
Department of Commerce (as to Pat- 
ent Office only; and even in the 
Patent Office, admission is not re- 
quired in order to prosecute trade- 
mark applications) 
Federal Communications Commission 
Interstate Commerce Commission 
Veterans Administration 


Agencies Having No Rules 
Respecting Appearances 
On the other hand, to represent a 
client, one need not be entered on 
any formal roll with respect to a 
number of agencies which have no 
rules whatever respecting appear- 
ances before them in a representative 
capacity. Before any of the follow- 
ing, so far as their regulations pro- 
vide, a party might even be repre- 
sented by an illiterate subject of 
Lilliput who is a minor and a 
lunatic: 
Department of War 
Department of Justice (as to all of its 
functions except the Immigration 
and Naturalization Service) 
Department of Navy 
Department of Agriculture 
Department of Commerce (except as 
to the Civil Aeronautics Authority 
and the Patent Office) 
Department of Labor 
Federal Security Agency (including 
Fmployees’ Compensation Commis- 
sion, the Food and Drug Adminis- 
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tration and the Social 
Administration) 

National Labor Relations Board 

Tariff Commission 

There are some agencies which 
permit attorneys at law admitted to 
the Bar of the highest Court of a 
State, Territory or the District of Co- 
lumbia, to practice before them, but 
do not require any formal admission 
nor maintain a formal roll of prac- 
titioners. With these, it is usually 
sufficient that an individual repre- 
sent himself as an attorney at law— 
and it is rare that he is called upon to 
prove his possession of the required 
status. (Since the chart was prepared, 
the Maritime Commission, which 
theretofore maintained a formal roll 
of attorneys admitted to practice 
before it, has been added to this list.) 
These agencies are as follows: 


Department of Commerce (Civil Aero- 
nautics Authority only) 
Department of the Interior (except 


Security 





with respect to attorneys represent- 
ing Indian tribes, who must show 
further qualifications of character 
and ability and, perhaps, be for- 
mally admitted) 
Federal Trade Commission 
Maritime Commission 
Securities and Exchange Commission 
The Department of State, not men- 
tioned in the foregoing groups, has 
no comprehensive admission require- 
ments. While its regulations are not 
limited to attorneys, it requires that 
American citizens who counsel, ad- 
vise, or assist foreign governments, 
officers or agents, and persons for- 
merly employed by this government 
who prosecute claims against this 
government, must report to the de- 
partment, under oath, the circum- 
stances of their employment in cer- 
tain details. 


Applications Required Where 
Agencies Maintain Formal Roll 


As to those agencies maintaining 
a formal roll of practitioners, admis- 
sion of attorneys is secured through 
applications obtained by addressing 
the following (where lay practition- 
ers are admitted, there is sometimes 
a different procedure established as 
to them) : 

Treasury Department: Committee on 
Practice, Treasury Department, 
Room 106 Tower Building, 14th & 
K Streets, N. W., Washington 25, 
D. C. 

Immigration and Naturalization Serv- 
ice of the Department of Justice: 
Commissioner of Immigration and 
Naturalization, Philadelphia, Pa., 
or Board of Immigration Appeals, 
Washington 25, D. C., or any dis- 
trict office of the Immigration and 
Naturalization Service, located in 
sixteen cities of the United States. 


Post Office Department: Solicitor, Post 
Office Department, Washington 25, 
Dp. c. 

Patent Office of the Department of 
Commerce: Commissioner of Pat- 
ents, Washington 25, D. C. 

Federal Communications Commission: 
Secretary, Federal Communications 
Commission, Washington 25, D. C. 

Interstate Commerce Commission: Sec- 
retary, Interstate Commerce Com- 
mission, Washington 25, D. C. 

Veterans Administration: Any deputy 
administrator, branch office, or man- 
ager of regional office, of the Vet- 
ans Administration. 


Statutes or Regulations 

Setting Up Disqualifications 

Insofar as the statutes or regula- 
tions set up disqualifications to prac- 
tice—as, for instance, with respect to 
former government employees who 
may wish to appear before an agency, 
the table and accompanying foot- 
notes set forth the more important 
statutes and regulations involved. 
The table might have been made 
more comprehensive as respects some 
matters, such as the exact controls 
exercised over conduct and ethics; 
the fees which an attorney is permit- 
ted to charge (thus, under the stat- 
ute, 38 USC §§102-103, fees charged 
in claims of veterans before the Vet- 
erans Administration may not exceed 
$10 in any one case; see also 38 USC 
§ § 114, 238b, 324, 324a, 325, 325a, 
326, 326a, 326b, 326c, 361, 363); 
whether a fee is charged for ad- 
mission to practice (the Patent Of- 
fice exacts $5 upon admission; the 
Interstate Commerce Commission 
$10), and like matters. Generally, the 
footnotes will answer such questions 
for the particular agencies concerned. 





Concerning the Author: John W. Cragun was born in 
Ogden, Utah, in 1906, and was educated at the George 
Washington University (A. B., 1932; LL.B., 1934). He had been 
in the United States Civil Service from 1926 to 1931, and 
gained his first experience with federal administrative agencies 
while he was employed in the Washington office of the 
Cravath firm during the time he was in law school. Admitted 
to the District of Columbia Bar in 1934, he was law clerk and 
secretary to Mr. Justice Sutherland of the Supreme Court 
during 1934-38, which were the years high-lighted by the 
conflicts with mushrooming federal agencies and by such 
issues as arose in the Schechter case, Re Humphrey's Executor, 


112 American Bar Association Journal 









Carter v. Carter Coal Co., etc. He has been in general private 
practice in the District of Columbia since 1938. In 1943 he 
was admitted to the Virginia Bar. 

Mr. Cragun has been a member of our Association since 
1934, and active in its Section of Administrative Law. He is 
Vice Chairman of the Section's Committee on Admission to 
Practice Before Administrative Agencies. The chart and foot- 
notes on which his present article is based were prepared 
by him as a part of his Committee duties in connection with 
the drafting and support of the Gwynne bill (H. R. 2657; 80th 
Congress, Ist Session), sponsored by our Association (for the 
text, see 33 A.B.A.J. 307; April, 1947). 
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Immigration and Natu- 
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Post Office Department 
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Department of Commerce 


Civil Aeronautics Author- 
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Department of Labor 
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Federal Communications 
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39 C.F.R. 51.40 seq. 
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dian matters, §2103 
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43 C.F.R. pt. 1; In- 
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38 C.F.R. 21.5626- 
21.5663, & note 51 
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Formal Committee 
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Note 25. 
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Footnotes referred to in this chart are on pages 114-116. 
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Admission to Practice 


1. The Department of State in matters before it 
covers only two classes of persons, and without 
particularly limiting the regulations to attorneys: 
(a) American citizens who counsel, advise or assist 
foreign governments, officers or agents; (b) per- 
sons formerly employed by this Government who 
prosecute claims against this Government before 
the State Department. 22 C. F. R. 23.0. Where a 
person falls in one of these groups he (and any 
persons associated with, advising, or counseling 
him, or who are to share in any fee or compensa 
tion, in connection with his present or proposed 
employment), must make full disclosure under oath 
of the circumstances of his employment, including: 
how and through whom such employment was 
brought about; whether the employment was the 
result of solicitation direct or indirect; the induce- 
ments, if any, held out by him; the nature and 
amount of compensation received or to be re- 
ceived for his service, and whether such compenso- 
tion was or is on a contingent basis; if a former 
Government employee, then (1) the capacity in 
which employed, (2) date of termination of em- 
ployment, and (3) whether this matter was before 
him or the agency for which he worked during the 
time of his employment. Id., 23.1. This statement 
is to be brought to the attention of the Secretary 
of State to determine whether discussion or corre- 
spondence with the individual would be proper in 
the circumstances. Id., 23.2. These regulations are 
entirely apart from the Foreign Agents Registration 
Act of 1938, 22 U.S.C. § 611, now administered 
by the Attorney General (Ex. order 9176, 7 F. R. 
4127), and apparently apply irrespective of the 
exemptions accorded by that act (22 U.S.C 
§ 613). Compare 22 U. S.C. § 601. 

2. The Treasury undertakes to verify an appli- 
cant'’s statements os to qualifications, and to as- 
certain his character. 31 C. F.R. pts. 10, 12. It 
undertakes a comprehensive control of its practice, 
including suspension, censure and disbarment in 
charge of an Attorney for the Government. 31 
C. F.R. 10.7. It maintains specific and detailed 
requirements for adhering to a code of ethics. Id., 
10.2. Limited admission before o particular bureau 
is authorized on examination. Id., 10.3 (j). 


3. A former government employee is foreclosed 
from ever representing a claimant to whose case 
he gave consideration or as to the facts of whose 
case he gained knowledge while in the government 
service. A former employee of the Treasury may 
not accept employment in any case pending while 
he was employed, without written consent of the 
Secretary, obtained only on o showing specified by 
the regulations. An enrolled person may not as- 
sist, accept assistance from, or share fees with oa 
disqualified former employee of the government 
31 C. F. R. 10.2. 


4. Certified public accountants are admitted to 
general practice os agents. 31 C. F.R. 10.3{a)(i) 
(2). in addition, customhouse brokers are regu- 
lated by a specific statute, 19 U.S.C. § 1641, 
under which the Secretary of the Treasury is ovu- 
thorized to license citizens of the United States 
of good moral character upon showing qualifico- 
tions to render valuable service to importers and 
exporters. Corporations, associations and partner- 
ships may also be admitted where at least two 
officers or members hold licenses. Licenses may be 
revoked or suspended for cause, upon o hearing 
detailed by the statute. Incompetence, disrepute 
refusal of compliance with regulations, or deceit of 
clients, importers, exporters, etc., in any manner 
with intent to defraud, are each made ground for 
revocation or suspension of the license. An inde- 
pendent appeal from the order of the Secretary of 
the Treasury to the Court of Appeals, District of 
Columbia, is provided for by the statute. The req- 
ulations governing licensing, revocations and sus- 
pensions are set forth in 31 C. F. R. pt. 11. 

5. “No person previously in the employ of the 
Service or the Board may be permitted to practice 
in a cose in which he participated during the 
period of such employment."’ 9 C. F. R. 95.2 (c) 

6. The Immigration and Naturalization Service 
permits regular admission to be accorded “‘repre- 
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sentatives '—meaning persons ‘representing a rep- 
utable religious, charitable, social service, or simi- 
lar organization established in the United States 
and recognized as such by the Board [of Immigra- 
tion Appeals}."" 9 C. F. R. 95.1 (h), 95.3(a). It 
also permits persons to be admitted who prac- 
ticed before it for at least five years prior to May 
1, 1944. 9 C. F. R. 95.10. It also permits representa 
tion in a particular case by any reputable indi 
vidual of good moral character “‘if such individual 
is appearing without monetary or other material 
remuneration and files a written declaration to that 
effect, and if such representation is permitted by 
the officer in charge of the office having the case 
under consideration, the Commissioner [of Immi- 
gration and Naturalization], or the Board [of Im- 
migration Appeals]."' 9 C F. R. 95.2(b)(3). An alien 
may be represented by an ‘‘accredited official in 
the United States of the Government to which the 
alien owes allegiance, if such official appears 
solely in his official capacity, and with the con- 
sent of the alien." 9 C. F. R. 95.2(b)(4). A foreign 
attorney in regular practice and good standing in 
the Courts of his country may, with the permission 
of the administrative official, be permitted to ap- 
pear and be heard in an individual case. Id., (5). 
7. Suspension or disbarment is provided for 
“‘when in the public interest,’" and is deemed in 
the public interest when the attorney charges a 
grossly excessive fee, is guilty of bribery or co- 
ercion, wilfully misleads, misinforms or deceives 
an officer or employee or a party as to the facts of 
a case, or threatens any party, who solicits proc- 
tice unethically or knowingly represents one who 
does so solicit, who is under suspension or dis- 
barred from practice in any court federal, state, 
territorial or insular or from a government agency, 
or who aids a person (so under suspension or dis- 
barment) to practice; who makes false and mate- 
rial statements in his application to practice or in a 
case; is guilty of ‘‘contumelious’’ or otherwise un- 
professional conduct constituting o cause for suspen- 
sion or disbarment were a case pending in court; 
fails to surrender copies of a record upon final 
disposition of a case or makes and retains copies 
of the material furnished; who is convicted of a 
felony or has been sentenced to a year or more 
for any crime; who no longer possesses the quali- 
fications required for admission; who is the rep- 
resentative of an organization no longer recog- 
nized by the Board [of Immigration Appeals] os a 
religious, charitable, etc., organization; or who 
wilfully violates any of the provisions of the rules 
governing enrollment and disbarment. 9 C. F. R. 
95.7. Formal charges and a hearing are provided 
for in connection with suspension or disbarment. 
Id., 95.8. 

8. The application for admission to practice 
must disclose whether applicant holds any office of 
trust or profit under the federal government. 39 
C. F. R. 51.43. In addition, former employees of 
the Post Office Department are barred on any 
matter dealt with by them while so employed, or 
within two years of their leaving the department 
in any case. Id., 51.45(b),(c). 

9. A partnership may be represented by any 
member of the partnership; a corporation by any 
officer, in addition to attorneys. 39 C. F. R. 51.8. 

10. Grounds for suspension or disbarment: (a) 
charging a fee in excess of that authorized by 
the Federal Tort Claims Act, or any fee deemed to 
be grossly excessive in relation to the services per- 
formed. (b) Bribery or coercion in connection with 
a case. (c) Wilfully misleading the department 
with respect to any material, relevant fact. (d) De- 
ceiving or threatening any party to a case in con- 
nection with the case. (e-f) Solicitation of business, 
or representing a person who does solicit busi- 
ness. (g-h) Suspension or disbarment by a federal 
or state court or administrative agency: (i) Aids a 
disbarred attorney in practicing. {j) False and 
material statements in an application for admission 
or in the appearance in any case. (k) Engaging in 
“‘contumelious’’ or other unprofessional conduct 
which would constitute cause for suspension or dis- 
barment before a court. (I) Retains a record fur- 
nished to him or makes copies from it. (m) Convic- 


tion of a felony, or of any crime wth sentence of 
one year or more. (n) No longer possesses the 
qualifications required for admission to practice 
Complete provisions cover the method of effecting 
a disbarment, institution of proceedings, answers, 
hearing, etc. 39 C. F. R. 51.48; and see procedure 
for disbarment id., 51.60-51.81. 


11. Formal admission by the Department of the 
Interior is not required of attorneys in good stand 
who are members of the Bar of the highest 
Court of a State, territory, or the District of Co 
lumbia. In the discretion of the department's Com. 
mittee on Practitioners or any hearing officer, an 
attorney may be required to furnish a written state 
ment concerning his status as an attorney, his 
character and repute, and setting forth such other 
information as may be required. 43 C. F.R. 1.4. 
For attorneys representing Indian tribes, member- 
ship in the Bar of the Court of Claims and the 
Supreme Court of the United States is probably 
necessary. 25 C. F. R. 15.22. 


12. There are four provisions with respect to 
federal employees (43 C.F. R. 1.5), as follows 
(a) No full-time employee of the federal govern- 
ment or the District of Columbia is permitted to 
practice as to any matter in which the United 
States is a party, except that in particular cases 
where the committee approves and informs his 
client and the individual acts without compenso- 
tion, he ms; be permitted to appeor. (b) No such 
individual may act as a practitioner or assist o 
practitioner in prosecuting a claim against the 
United States, nor may he do so within two years 
after leaving such position os to any matter pend- 
ing while he hejd such position. (c) No officer or 
employee of the Interior Department nor his 
spouse residing with him will be permitted to act 
os practitioner jj, any case pending before the de- 
partment. (d) No person may act as a practitioner, 
regardless of time, with respect to any cose to 
which he gave ,onsideration or the facts of which 
he personally gained knowledge while he was in 
the government ‘service, nor assist any other person 
in such a case or share in any fee arising out of 
such a case. \With respect to former officers or 
policy-making ymployees of the department ond 
their spouses, tere is (43 C. F. R. 1.6) a flat dis- 
qualification from acting as practitioner in a rep- 
resentative capacity for the period of two years 
after leaving the service. Any other employee of 
the department may not so act within two years 
without prior approval of the committee as to 
each matter. 

13. Attorney contracts with Indian tribes are 
regulated fully as to the manner of their negotic- 
tion and approval. 25 C. F. R. pt. 15. There are 
also specific statutory provisions to be complied 
with in connection wth such contracts, and they 
ore subject to specific approval. R. S. § 2103, 25 
U. S. C. § 81. Under the regulations, the superin- 
tendent of the tribe must make a report ‘‘bosed 
upon references and independent inquiry concern- 
ing the qualifications of the attorney, his ability 
to perform the services required by the contract,”’ 
etc. 25 C. F. R. 15.4, 15.20. It is required that o 
person selected as attorney “‘be a reputable mem- 
ber of the bar, and fully competent to carry the 
case through the Court of Claims, and to the 
Supreme Court of the United States if necessary,” 
and must be admitted to practice in the depart 
ment. id., 15.22, 15.23. 

14. In particular cases, the Committee on Prac- 
titioners may admit a non-lawyer “‘upon a cleor 
showing that, by virtue of his peculiar technico! 
knowledge and experience, he is specially qualified 
to render valuable services to parties before the 
Department. Such privilege will be conferred only 
in unusual circumstances."’ 43 C. F. R. 1.4(c). Also 
a non-lawyer may represent a member of his fami- 
ly, a partnership of which he is a member, oan 
estate of which he is the fiduciary, the lessee of 
mineral lease subject to operating agreement or 
sublease, approved by the Department, which 
grants the individual a power of attorney, oF 
where he represents o federal, stote, district, ter- 
ritorial or local government or agency thereof 
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“orporations, business trusts or associations can 
be represented by an officer or full-time employee. 
1.4(d). 
The regulations provide that appearance may 
in person or by counsel or other representa- 
and that persons ‘‘who appear as counsel 
or in a representative capacity at a hearing must 
form to standards of ethical conduct required 
of practitioners before the courts of the United 
States. Whenever the Secretary finds, after notice 
ind opportunity for hearing, that a person who is 
acting or has acted as counsel or representative 
for another person in any proceedings before the 
Department is guilty of unethical conduct, he will 
order that such person be precluded from acting 
as counsel or representative in any proceeding 
before the Department.'’ No former employee 
y appear or act as attorney or agent in any 
e, claim, contest or other proceeding before 
the Department or its officers, bureaus, or agents, 
within two years. 7 C.F. R. 1.1579. 


16. The rules for proceedings under the Civil 
Aeronautics Act of 1938 provide (14 C. F. R. 285.4) 
that any person may appear and be heard in 
person or by attorney. It adds: “‘No register of 
attorneys who may practice before the Board is 
maintained and no application for admission to 
practice is required. Any attorney practicing be 
fore the Board or desiring so to practice may, for 
300d cause shown, be disbarred or suspended from 
so practicing, but only after he has been afforded 
n opportunity to be heard in the matter." 

See also 14 C. F. R. 97.19; Civil Aeronautics Act 
of 1938, 49 U.S. C. § 641. 


17. Former officers or employees are forbidden 
to appear for ‘‘any private party’’ for six months 
after separation, as to a case pending while so 
employed. 14 C.F. R. 287.3. 

18. ‘‘Agents’’ (non-lawyers) are admitted who 
establish United States citizenship or residence, 
ood moral character, good repute, and possession 
of the necessary legal and scientific qualifications 
to enable them to render applicants for patents 
valuable service, and who are otherwise compe- 
tent*to advise and assist in the presentation and 
prosecution of applications before the Patent Of- 
fice. An examination is required. 37 C.F. R. 
1.17(c),{e). Non-resident foreign patent attorneys 
are also admitted if laws of their jurisdiction allow 
substantially reciprocal privileges to those ad- 
mitted to practice before the United States Patent 
Office. Id., (f). 

19. Registration of attorneys for the purpose of 
handling trade-marks is not required. 37 C. F. R. 
100.42. Suspension or exclusion from the Patent 
Office is provided for if the attorney shall send 
out or use advertising matter not approved by the 
Commissioner of Patents. Id., 100.44; with respect 
to patents, 37 C. F. R. 1.17. So far as the handling 
of patents is concerned, registration of a firm of 
attorneys is permitted where all the members are 
individually registered. With respect to patent 
matters, an examination is provided for both at- 
torneys and agents after submission of satisfactory 
proof that the applicant is of good moral character 
and has had a sufficient basic training in scientific 
and technical matters. After the application is 
approved, each applicant must pay a fee of $5. 
37 C.F. R. 1.17(e),(j). 

20. Suspension or exclusion, either generally or 
in any particular case, is provided as to agents or 
attorneys shown to be incompetent or disreputa- 
ble, guilty of gross misconduct, who refuse to com- 
ply with the rules and regulations, who (with in- 
tent to defraud in any manner) deceive, mislead 
or threaten any applicant or person having busi- 
ness or prospective business before the office by 
word, circular, letter or by advertising, who 
guarantee the successful prosecution of any appli- 
cation for patent, make false or misleading repre- 
sentations, or who use the name of any member of 
either house of Congress or an officer of the gov- 
ernment, in advertising their business. 37 C. F. R. 
1.22. Failure to submit advertising matter to the 
Commissioner of Patents, or sending it out after 
t has been disapproved, or for an agent to mis- 


represent himself as a lawyer, are made cause for 
suspension or disbarment. 37 C. F. R. 1.17{i). And 
see Note 19. 


21. The Department of Labor has no proceed- 
ings for admission, and its only regulations, 29 
C. F. R. pt. 2, concern former employees. Former 
employees in a regional office of the Department's 
agencies may not appear in any case pending be- 
fore such regional office, and those in the Wash- 
ington offices of any departmental agency may 
not appear in any case pending before such 
agency, during the time they were so employed, 
without written consent of the Secretary of Labor, 
which is procured pursuant to an application in 
the form of an affidavit setting forth the details. 
See also ‘‘Wage and Hour and Public Contracts 
Division’ and note 22. 

22. No specific regulations governing practice 
are in effect, though there is provision for formal 
proceedings, complaint, trial, etc. These provide 
that an answer shall be signed by ‘‘the respondent 
or his attorney, or by any other duly authorized 
agent with power of attorney affixed.’’ 41 C. F. R. 
203.3(b); see also id., 203.7(f). 


23. The regulations provide, 47 C. F. R. 1.715, 
that no member, officer, or employee shall, within 
two years after his service with the Commission, 
oppear as attorney before the commission in any 
cause or application which he has handled or 
passed upon while in the service of the Commis- 
sion. (Note that this disqualification is less re- 
strictive than that of the ordinary canons of pro- 
fessional ethics.) No employee, etc., may practice 
before the commission while on leave, even though 
active service has terminated. 


24. The regulations provide (47 C. F. R. 1.711) 
that any person appearing before the commission 
may be heard in person and ‘‘may be accompa- 
nied, represented and advised by counsel;"’ and 
(id., 1.712) that any person, in a representative 
capacity, transacting business with the commis- 
sion, may be required to show his authority to act 
in such capacity. 


25. The regulations provide that the ‘‘Commis- 
sion may censure, suspend, disbar or revoke the 
right of any person who has been admitted to 
practice before it if it finds that such person has 
in obtaining admission concealed any material 
facts with reference to his legal qualifications, pro- 
fessional standing, character or integrity, or has 
failed to conform to recognized standards of pro- 
fessional conduct."" 47 C.F.R. 1.714. Charges 
must be preferred and an opportunity to be heard 
accorded. Id. 


26. The regulations provide, 18 C. F. R. 1.4, that 
participants in a proceeding before the Commis- 
sion may appear in person ‘‘or by an attorney or 
other qualified representative.'" The word ‘‘attor- 
ney" is defined as including an attorney admitted 
to practice before the highest court of a state, ter- 
ritory, or the District of Columbia ‘“‘or any other 
person with the requisite qualifications to repre- 
sent others, who acts in a representative capacity 
for any party or participant to a proceeding be- 
fore the Commission.” 18 C.F.R.  1.1(F)(7). 
Neither good standing, citizenship, proof of ad- 
mission to the Bar, ability, or character need be 
established. 


27. ‘‘Except upon special permission of the 
Commission, no person having served as a mem- 
ber, officer, expert, examiner, attorney, account- 
ant, engineer, or other employee of the Federal 
Power Commission may practice before or act as 
attorney, expert witness, or representative in any 
proceeding before the Commission within one year 
next after the separation of the said person from 
the service of the Commission."’ 18 C. F. R. 1.4{c). 


28. All persons appearing before the Commis 
sion must conform to the standards of ethical con- 
duct required of practitioners before the courts o! 
the United States. 18 C. F. R. 1.4{a)(3). After ac- 
cording a hearing, the commission may disqualify 
and deny, temporarily or permanently, the privi- 
lege of appearing or practicing before it in any 
way by a person found not to possess the requisite 
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qualifications to represent others, to have engaged 
in unethical or improper professional conduct, or 
otherwise to be not qualified. Id., (b)(1). ‘*Con- 
tumacious’’ conduct may be punished by exclusion 
from the hearing, or suspension for the duration of 
the hearing. Id., (2). 

29. A party may appear by an attorney at law 
who is admitted to practice by the Supreme Court 
of the United States or the highest court of a state, 
territory or the District of Columbia. There is no 
requirement of good standing, citizenship, char- 
acter, or ability. 16 C. F.R. 2.7{c). 


30. No former officer or employee shall appear 
as attorney for or represent any party in any 
proceeding resulting from an investigation, the 
files of which came to his personal attention dur- 
ing the term of his service or employment with the 
commission. 16 C. F. R. 2.7(e). 


31. ‘‘Any attorney practicing before the Com 
mission . . . may, for good cause shown, be dis- 
barred or suspended from practicing before the 
Commission, but only after he has been afforded 
an opportunity to be heard in the matter." 16 
C. F. R. 2.7(d). 

32. ‘*. . . Any interested person shall be given 
an opportunity to appear, either in person or 
through his authorized representative, and to be 
heard with respect to matters relevant and ma- 
erial to the proposal. . . . If such person desires 
to be heard through a representative, such per- 
son or such representative shall file with the pre- 
siding officer a written appecrance setting forth 
the authority for such representative and the 
names, addresses, and occupations of such person 
and such representative. Any such person or such 
representative shall give such other information re 
specting his appearance as the presiding officer 
may request. All present at the hearing shall con- 
form to all reasonable standards of orderly and 
ethical conduct."" 21 C. F.R. 2.705. 

33. There is no limitation on former employees; 
see note 32. 

34. See last sentence of note 32, above. 


35. The Longshoremen's and Harbor Workers’ 
Compensation Act provides that at a hearing on a 
claim for employees’ compensation ‘the claimant 
and the employer may each present evidence in 
respect of such claim and may be represented by 
any person authorized in writing for such pur- 
pose."" 33 U.S.C. § 919d). Claims for fees of 
attorneys are subject to approval by the Bureau. 
20 C. F. R. 02.5, 02.25, 31.20. The regulations pro- 
vide that any party in interest may be represented 
before the deputy commissioner “‘by any person 
previously authorized in writing for such purpose” 
and that ‘‘Any attorney in good standing, admitted 
to the Bar of the State where the compensation 
proceeding is held may when so authorized appear 
as attorney in respect of a claim under said Act. 
For good cause shown, the deputy commissioner 
may, after opportunity to be heard and subject to 
the approval of the Commission, bar any such 
representative from further appearance before him 
in any such proceeding."’ 20 C. F.R. 31.20(a). 

36. Admission to the bar of the courts of a state, 
territory, district, or insular possession, if shown, 
by a “‘representative’’ permits him to charge a 
fee up to $10 for representing a party in admin- 
istrative proceedings before the Social Security Ad- 
ministration, and a greater sum if allowed by the 
Appeals Council of the Administration. Non- 
members of the bar must have any fee determined 
by the Bureau of Old-Age and Survivors Insurance, 
a referee, or the Appeals Council. 20 C. F. 8. 
403.713(d). There is no other apparent <istinction 
between ‘‘representatives’’ who are members of 
the bar and those who are not. See note 47, 
below. 

37. There is no provision regarding former em- 
ployees. 

38. It is provided by the regulations that any 
party may appoint ‘‘any individual’’ who is not 
suspended or disbarred by the Administration to 
act as his representative in a proceeding before 
it. There is no distinction between attorneys and 
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other ‘‘representatives’’, except that an attorney 
may charge a fee up to $10 without approval by 
the Administration, whereas all others (and attor- 
neys, as to fees exceeding $10) must have their 
fees fixed by filing a written petition for fee, 
establishing that they have special qualifications 
enabling them to render valuable services, and 
that they have rendered such services. 20 C. F. R. 
403.713. There is specific provision for disbar- 
ment for deceit of the representative, charging 
fees in excess of the amount allowed, presenting 
false claims or divulging information furnished by 
the Administration. 20 C. F. R. 403.713(f). 


39. There is no provision relating to former 
employees. 

40. Any person of good moral character, not an 
attorney at law, who is a citizen or resident of the 
United States and who shall satisfy the commission 
that he is possessed of the necessary legal and 
technical qualifications to enable him to render 
valuable service before the commission and that 
he is otherwise competent to advise and assist in 
the presentation of matters before the commission 
may be admitted to practice. Rule 8 of the Rules 
of Practice, 1. C. C. (49 C. F. R. 1.8[b]). 

41. ‘The Commission may, in its discretion, deny 
admission, censure, suspend, or disbar any person 
who, it finds, does not possess the requisite quali- 
fications to represent others, or is lacking in char- 
acter, integrity, or proper professional conduct. 
Any person who has been admitted to practice 
may be suspended or disbarred only after he is 
afforded an opportunity to be heard.’ 49 
C.F. 2.42. 

42. No person who has been employed in a 
regional office shall engage in practice before 
the board in any capacity in connection with any 
case or proceeding pending in any regional office 
to which he was attached during the time of his 
employment with the board. Employees of the 
Washington staff may not engage in any case 
pending before the Washington office or a 
regional office during the time they were em- 
ployed by the board. 29 C. F. R. 203.71, 203.72. 


42a. Since the chart was prepared, the Mari- 
time Commission has revised its regulations on 
“Practice Before the Commission’’. 12 Fed. Reg. 
6086 (September 12, 1947). A formal roll of 
attorneys is no longer maintained. Admission to 
practice before a federal Court or a State or 
Territorial Court is sufficient. 


43. No person may practice with respect to any 
matter to which he gave personal consideration 
or as to the facts of which he gained knowledge 
during or by reason of his service as a member, 
officer or employee of the commission or as an 
officer or employee of the United States. Any for- 
mer officer or employee (except members of the 
commission) may not for two years handle any 
matter which was pending before the commission 
during the time of his employment except with 
the prior written consent of the commission; and 
no former member of the commission may represent 
anyone, nor act as the employee of some other 
practitioner, with respect to any matter pending 
while he was a member of the commission. 46 
C. F. R. 203.9. No practitioner may knowingly 
assist any such former employee as to such 
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matters, nor accept assistance from them, nor 
share fees with them. Id., 203.12. 

44. Non-attorneys may be admitted to practice 
who are citizens of the United States and who 
prove to the satisfaction of the commission that 
they possess the necessary legal, technical or other 
qualifications to enable them to render valuable 
service before the commission, and are otherwise 
competent to advise and assist in the presentation 
of matters before the commission. 46 C. F. R. 
203.3(b). 


45. The commission may deny admission or sus- 
pend or disbar any person who it finds does not 
possess the requisite qualifications to represent 
others, lacks character, integrity, or proper 
professional conduct. An opportunity for hearing 
is afforded. 


46. There is no provision relating to former 
employees. 


47. The commission may disqualify, and deny 
temporarily or permanently, the privilege of 
appearing or practicing before it in any way to 
any person who is found by the commission after 
hearing in the matter not to possess the requisite 
qualifications to represent others, or to be lacking 
in character or integrity or to have engaged in 
unethical or improper professional conduct. 17 
C. F. R. 201.2(e). ‘‘Contemptuous"’ conduct at a 
hearing may be ground for exclusion from the 
hearing and for summary suspension without a 
hearing for the duration of a hearing. 


48. There is no distinction between ‘‘attorneys" 
and ‘“‘agents’’—either being permitted to appear 
to represent persons interested; apparently any- 
one who has not been disbarred from practice 
before the commission may appear as a ‘‘repre- 
sentative’’; but ‘‘Any person desiring to appear 
as attorney or agent before the Commission may 
be required to show to the satisfaction of the 
Commission his acceptability in that capacity." 
19 C. F. R. 201.12fe). 


49. No former officer or employee of the 
commission who as such gave personal consider- 
ation to an investigation (including preliminary 
inquiries prior to the institution of an investigation) 
shall be eligible to appear as attorney or agent 
before the commission in such investigation. Nor 
may he appear as attorney or agent within two 
years after his separation except with the prior 
written consent of the commission. 19 C.F. R. 
201.12(d). 


50. ‘Any attorney or agent practicing before . 


the Commission, or desiring so to practice, may 
for good cause shown be suspended or disbarred 
from practicing before the Commission, but only 
after he has been accorded an opportunity to be 
heard in the matter."" 19 C. F. R. 201.12(c). 


51. Title 38 U.S.C. § § 102-103 authorize recog- 
nition of agents and attorneys by the Admin- 
istrator of Veterans Affairs in the preparation, 
presentation and prosecution of claims under 
statutes administered by the Veterans Adminis- 
tration. The statute authorizes the Administrator 
to require a showing of good moral character 
and repute, and qualifications for valuable serv- 
ice, and authorizes suspension or exclusion from 
further practice of anyone shown to have been 


engaged in unlawful, unprofessional or dishonest 
practice, incompetency, disreputable conduct, re- 
fusal to comply with laws, regulations or instruc- 
tions of the administration, or deceiving, mislead- 
ing or threatening any claimant or prospective 
claimant. The Administrator is authorized to de- 
termine and pay (out of monetary benefits) fees in 
allowed claims, provided that fees shall not ex 
ceed $10 in any one claim. Soliciting, contracting 
for, or receiving any fee or compensation except 
as so provided constitutes a misdemeanor subject 
to fine not exceeding $500 or imprisonment at 
hard labor not exceeding two years, or both. See 
also 38 U.S.C. §§ 114, 238b, 324, 3240, 325, 
325a, 326, 326a, 326b, 326c, 361, 363. 


52. There is no provision relating to former 
employees. 

53. Certain veterans’ organizations and the 
American Red Cross are permitted to present 
claims when recognized, upon agreeing and 
certifying that neither the organization nor its 
representatives will charge claimants any fee or 
compensation whatsoever for their services. 38 
C. F. R. 21.5626. Claim agents are recognized only 
by the office of the Solicitor (whereas recognition 
of attorneys is decentralized to the Deputy Ad- 
ministrator, branch offices, and the managers of 
regional offices); and admission to act as agent 
is extended to ‘‘any competent person of good 
moral character and of good repute who is a 
citizen of the United States, or who has declared 
his intention to become such a citizen and who is 
not engaged in the practice of law." 38 C. F. R. 
21.5633; 21.5629. 

54. Suspension or disbarment is occasioned by 
unlawful, unprofessional or dishonest practice, 
disreputable conduct, incompetence, violation or 
refusal to comply with the laws, regulations or 
rules governing practice, or as to anyone who 
in any manner deceives, misleads, or threatens 
any claimant or prospective claimant by word, 
circular, letter or advertisement. 38 C. F. R. 21.5635. 
Likewise, presentation or prosecution of a fraudv- 
lent claim against the United States or the Vet- 
erans Administration; demanding or accepting un- 
lawful compensation concerning veterans’ claims 
employing any person guilty of any of them, are 
all sufficient grounds. A statement of charges is 
required and an opportunity to answer fully in 
writing; and a hearing is accorded. Id., 21.5635- 
21.5638. Any agent or attorney who requests, di- 
rectly or indirectly, aid or assistance from a mem- 
ber of either house of Congress, or any govern- 
ment official other than one whose duties it is 
under the law to advise and administer the laws, 
rules and regulations governing pensions under 
the statutes administered by the Veterans Adminis- 
tration, and any agent or attorney who requests 
or advises a claimant to seek such aid, ‘‘shall be 
subject to inquiry respecting his competency to 
fully represent a claimant and shall be considered 
as having forfeited his right to any fee in such 
case."' Id., 21.5648. Publication of ordinary simple 
business cards is not of itself improper, but solici- 
tation of business by circulars, or advertisements 
or personal communications or interviews not war- 
ranted by personal relations renders an attorney 
liable to suspension or exclusion from practice. 


Id., 21.5649. 
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Annual Survey of Law-IV: 


Further Analysis of Trends of Judicial Decisions 


by Roscoe Pound ° University Professor Emeritus of the Harvard Law School 


® Here is the concluding part of Dean Pound's review and 
commentary on the Annual Survey of American Law. He began 
this monumental examination in our November issue, under 
circumstances there stated. His comments on judicial and ad- 
ministrative decisions have at times been scathing; his verdict 
on the Survey is most creditable to its sponsors, although he 


has “pulled no punches” as to some things he did not like. His 
final installment deals with numerous subjects in the field of 
private law, and with such general subjects as jurisprudence 
and the legal literature of 1945. Members of our profession 
share the Journal's debt to Dean Pound for doing so brilliantly 
and laboriously this prodigious task of review. 





(Continued from January issue, 
page 31) 
® Under CopyricuT a number of im- 
portant cases are noted and well dis- 
cussed. Also under TRADE-Marks, leg- 
islation, proposed legislation, inter- 
national developments, and a num- 
ber of important decisions are con- 
sidered. Under PATENT Law there is 
a good discussion of proposed legisla- 
tion, and attention is called to un- 
necessary judicial creation of uncer- 
tainties. In the Mercoid Corporation 
cases*® a majority of the Supreme 
Court held th»: the owner of a com- 
bination pa‘-». could not have an 
injunction against a contributory in- 
{ringer who sold an element of the 
patented combination even though 
it had no use except in the patented 
combination and was sold with delib- 
erate intent that it be so used. This 
was inconsistent with a decision of 
that Court in 1909, but that decision 
was not overruled. The Court simply 
said that the older decision “must 
no longer prevail against the defence 
that a combination patent was being 
used to protect an unpatented part 
of the combination”. Thus the doc- 
trine of contributory infringement 


was not disposed of, but was at least 
left in much doubt. Mr. Justice 
Frankfurter, dissenting, protested 
against “gratuitous innuendoes a- 
gainst a principle of law which, with- 
in its proper bounds, is accredited by 
legal history as well as ethics”. 

In the chapter on Torts there is a 
careful review of well-selected cases, 
and there are notes on an article on 
business guests and store premises, 
and a note on escalator injuries. We 
are told that “each year finds the 
Courts more enmeshed in difficulties 
growing out of the [automobile] 
guest statute”. Thé. dine . between 
guest and passenger has been found 
hard to draw and is still obscure, and 
where negligence ends and reckless 
and willful misconduct begins re- 
mains a problem. This usually hap- 
pens when legislation undertakes to 
deal with a fragmentary part of a 
subject without an eye to the field as 
a whole and the relation of the part 
to the whole. 

A few cases deserve notice. The 
owner of a car was held liable for 
damage due to negligent driving by 
thieves where opportunity for the 
theft was provided by parking in a 


public street with the ignition un- 
locked and the key in the switch con- 
trary to statute or ordinance.** Here 
the injury was clearly in the ambit of 
the unreasonable risk of injury cre- 
ated by the owner. The Court used 
some language that seemed to ap- 
prove a policy of remedy to the inno- 
cent victim of an automobile acci- 
dent as the ratio decidendi. But the 
present-day theory of negligence will 
suffice. The separation of causation 
from fault in the French Civil Code 
led to doctrines as to causation which 
were artificial and are being given 
up. In injuries by blasting, New York 
had distinguished cases where stones 
or debris were thrown from those 
where damage was caused by vibra- 
tions. In the latter case negligence 
was required. In a case in 1944 the 
Court of Appeals had an opportuni- 
ty of dealing with this anomaly.* It 
reached the result which decisions 
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elsewhere and the texts indicate, but 
by reasoning which leaves the sub- 
ject worse off than before. 


Interesting Questions As to 
Defamation Are Discussed 


Some interesting questions on defa- 
mation arose during the year. In 
Moyle v. Franz, a magazine of gen- 
eral circulation published by a re- 
ligious society published statements 
as to what it considered misconduct 
by one of the members. A majority 
of the Court held this a case of quali- 
fied privilege lost by excessive publi- 
cation. A dissenting opinion argues 
that “‘all matters arising out of eccle- 
siastical relations or the administra- 
tion of the affairs of a spiritual or 
religious group are to be determined 
solely by the governing authority of 
the religious groups”, and that 
Courts will not inquire into the mer- 
its of or grounds for impositions of 
discipline. But granting this, when 
wide publication is made of disci- 
pline for unchristian behavior, much 
will depend upon how the thing will 
appeal to the general reader. West 
Virginia adopted what is called the 
“growing minority rule” that an hon- 
est misstatement of fact as to the 
official conduct of a public officer has 
qualified privilege.®° 

A majority of the Courts in the 
United States make no distinction 
between false statements as to the 
official conduct of a public officer and 
as to the conduct of a person in pri- 
vate life, and hold that a false state- 
ment of fact as to official acts of a 
public officer is not privileged. AI- 
though Professor Kaufman approves 
of the minority view, he is not in ac- 
cord with general relaxation of liabil- 
ity for defamation. He speaks well of 
an important paper on “the fallacious 
doctrine of libel per se”,54 and criti- 
cizes a decision in Virginia®? which, 
as he puts it, shows that the Court is 
“unconsciously slipping from ‘slan- 
derous’ to ‘libelous’ to ‘actionable.’ ” 
In this country a tendency to give 
wide immunity for libel has been in- 
creasingly manifest. 

Turning to Criminat Law, the 
article on Crime and Delinquency, 
by Morris Ploscowe, is an interesting 
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and competent review of advances 
during the year in the control of de- 
linquency and crime. The article on 
Criminal Law by Professor Augustin 
Derby reviews Morland’s book on 
criminal negligence,5* and proceeds 
to consider the Cocoanut Grove 
case®4 in which the Supreme Court of 
Massachusetts laid down that at 
common law conduct does not be- 
come criminal until it goes beyond 
negligence and gross negligence and 
becomes wanton and reckless; that 
there is no such thing as criminal 
negligence; that wanton and reckless 
conduct is the legal equivalent of in- 
tentional conduct. Professor Derby 
regards this decision as one of the 
most significant and important ever 
decided in its field and likely to have 
great influence in the law as to negli- 
gent homicide. But quaere, whether 
it is worth while today to try to ad- 
just everything in criminal law to the 
theory of act and intent. Casting a 
highly unreasonable risk of injury on 
others, resulting in death, may be 
measured in terms of menace to the 
general security without requiring it 
to be brought under a category of 
intention. 

In a case where one had testified in 
a State Court by compulsion under a 
State immunity statute, it was held 
that the immunity does not extend 
to use of the testimony in a prosecu- 
tion in a federal Court.®° Thus a per- 
son may be coerced by proceedings 
under the one sovereignty to incrimi- 
nate himself so as to be reached by 
the other sovereignty, where the 
same facts may constitute a crime 
under each. If there was still zeal for 
liberty, this situation 
might call for interpretation with 
reference to the reason and spirit of 


individual 


the rule. 


The Trend of Decisions 
as to Civil Procedure 


Under Crvit REMEDIES AND PRo- 
CFDURE it is noted that, although the 
war was in progress there was much 
done toward improvement of pro- 
cedure, a subject always with us. The 
doctrine of Erie R. Co. v. Tompkins 
continued to raise questions. What 
the proposition that the federal 


Courts are bound to follow decisions 
of inferior State Courts may lead to 
was illustrated in a case where a fed- 
eral District Court granted an in- 
junction and then a lower Court in 
New York (the law of which was 
governing) having taken a different 
view, changed its ruling. Then an- 
other lower Court in New York took 
the opposite view.** In another case 
the Supreme Court of the United 
States remanded a case to the Circuit 
Court of Appeals to reconsider its 
judgment in view of a later State de- 
cision which apparently changed the 
controlling State law as it stood at 
the time of the judgment from which 
certiorari had been allowed. One 
might well ask: Why not decide the 
case in the Supreme Court on the 
basis of the later State decision in- 
stead of expensive and dilatory re- 
mand? A habit of remand seems to 
have grown up in the Supreme Court 
in cases where the case might better 
be disposed of finally on full ma- 
terial before that Court. 

The Attorney General of Kansas 
instituted a quo warranto proceeding 
against a corporation, but took no 
active part in it. He then became a 
member of the Supreme Court and 
took part as such in the final de- 
cision. On motion for a rehearing on 
the ground of disqualification, it was 
held he was not disqualified, but 
even if he had been it was his duty 
to act with the Court, as no decision 
could have been reached without his 
participation. The Court considered 
that an actual disqualification would 
not excuse a member of the Court 
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from his official duty if his failure to 
act would work denial of a litigant’s 
right to have a question before the 
Court properly litigated. There 
ought to be provision for bringing 
in judges for such cases. Moreover, 
compare the ultra-scrupulous atti- 
tude of English judges. Tribunals of 
every sort should be extremely zeal- 
ous to insure not merely actual but 
as well apparent fairness in all that 
they do. Relaxation of the strict 
common-law attitude in favor of ad- 
ministrative agencies ought not to 
extend to the Courts. 

It is disconcerting to find a Court 
in New Jersey, in an action on a cov- 
enant, discussing the pleadings en- 
tirely in terms of common-law plead- 
ing and telling us that the Practice 
Act only changed the names of ac- 
tions by providing that there should 
be one form of civil action, leaving 
the classification of causes of action 
into actions and the requisites of the 
actions untouched.*? We used to hear 
this in connection with the codes of 
civil procedure fifty years ago. Must 
it be repeated as to the newer Prac- 
tice Acts after having been given up 
under the codes? In a number of 
States and in the federal Courts the 
demurrer has been abolished and a 
motion to dismiss has been substi- 
tuted. In practice, however, the 
Courts proceed to apply to the mo- 
tion the common-law incidents of a 
demurrer, 

As to DECLARATORY JUDGMENT, the 
great majority of jurisdictions in 
which that remedy is provided treat 
it as alternative and permit resort to 
it notwithstanding that relief is also 
available in another form. But three 
States in 1944 held to the minority 
view that the Declaratory Judgment 
Act was intended only to supplement 
existing remedies. It is suggestive that 
along with very “liberal” views as to 
matters of public, particularly ad- 
ministrative, law the same Courts 
may so often be found applying tra- 
ditional lines strictly to legislative 
improvement of procedure in private 
law. 


Some 1944 Rulings as to 
Res Judicata Are Reviewed 


With respect to Res JupicaTa the Su- 


preme Court of the United States 
held (five-to-four) that in a Court of 
equity a counter defense of former 
adjudication must give way to the 
important public interest in the poli- 
cy of sustaining a defense of misuse 
of a patent, since otherwise the Court 
would be putting its imprimatur on 
a scheme which utilizes a misuse of 
the patent privilege and a violation 
of the anti-trust law, and would aid 
in the consummation of a conspiracy 
to expand a patent beyond its legiti- 
mate scope. The Court held it was 
not precluded from exercising its dis- 
cretion in this way by the failure to 
set up the defense of misuse of the 
patent in the prior suit.5§ Also some 
suggestions that the rule of res judi- 
cata be relaxed in tax cases have been 
made by tax experts, and as to res 
judicata in administrative law fur- 
ther development is held to be need- 
ed because of the question of the 
finality of administrative determina- 
tions, It is claimed that administra- 
tive agencies have continued control 
over their determinations. Also it is 
urged that distinctions must be made 
and maintained between merely reg- 
ulatory or legislative determinations 
and judicial or quasi-judicial or 
purely administrative determina- 
tions of the agencies. 

In a case, however, in which the 
Government brought a proceeding 
in the District Court to condemn 
tablets shipped in interstate com- 
merce on the ground that they were 
misbranded, where it appeared that 
in a prior proceeding before the Fed- 
eral Trade Commission the basic is- 
sue as to misbranding had been liti- 
gated before the Commission, the 
Circuit Court of Appeals held that 
the findings of fact of the Commis- 
sion were binding on the Govern- 
ment.59 But where the NLRB under 
a mistaken opinion that the Act did 
not relate to the business of a particu- 
lar company refused jurisdiction of 
a complaint and the Supreme Court 
afterward ruled that the Board had 
jurisdiction of such cases, it was held 
that “there was no doctrine that pre- 
cluded an administrative agency, 
charged with the protection of pub- 
lic interests, from taking appropriate 
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action to that end because of a mis- 
taken determination on its part”. It 
was laid down that the principles of 
estoppel cannot be applied to de- 
prive the public of the protection of 
a statute because of mistaken action 
or lack of action of State officials.® 

Res judicata is going the way of 
stare decisis. But is not the reason- 
ing superficial? If John Doe sues un- 
der a statute and 
takes no appeal, he is out. He can’t 
relitigate that case although it later 
appears the law was erroneously con- 


is defeated and 


ceived. Aliter if he proceeds before 
an administrative agency, because he 
is then to be thought of as “the pub- 
lic”. Do not Courts also sit to protect 
the public? Is Doe the public any 
more in the one case than in the 
other? 


Trends of Decision as to 
Extraordinary Legal Remedies 
As to EXTRAORDINARY LEGAL REME- 
DIES, a great variety of constitutional 
and statutory provisions make the 
law as to mandamus much different 
in different jurisdictions. But in gen- 
eral mandamus has been losing some 
of its formal characteristics as an ex- 
traordinary remedy and has taken on 
much of the aspect of an ordinary 
action. Many aspects of this are 
brought out in the cases. Also statu- 
tory provisions as to prohibition have 
so much affected that proceeding 
that local decisions seldom have gen- 
eral significance. This is less true of 
quo warranto, but in the code States 
particularly it has been fused with 
the visitatorial jurisdiction of equity 
over corporations by using ancillary 
injunctions, and this has led in some 
jurisdictions to a proceeding, in 
name quo warranto, which is in fact 
more the visitatorial jurisdiction of 
equity. In some States statutes have 
had that effect. The cases bring out 
different phases of this. 

Our federal system involves delays 
and repetition in procedure here and 
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there which have escaped the move- 
ment for improving the administra- 
tion of justice. This is illustrated by 
Ex parte Hawk,® in which a convict, 
claiming to have been rushed to trial 
with no effective assistance of counsel 
and convicted on evidence which the 
prosecution knew to be perjured, af- 
ter ten successive proceedings to get 
a hearing on his claims, is still told 
by the Supreme Court of the United 
States that he has not exhausted his 
remedies available in the State 
Courts. Many such situations might 
have been found in legal procedure 
a generation ago. Unhappily, there 
are still some left. The cases from dif- 
ferent jurisdictions show how much 
the whole subject of habeas corpus 
and procedure to challenge deten- 
tion in prison and convictions needs 
simplifying everywhere. 

Turning to the law of Evipence, 
we are told that significant changes 
are shown and “greater changes can 
readily be predicted in the immedi- 
ate future”. The lower federal Courts 
had much trouble about the mean- 
ing and scope of McNabb v. U. S.® 
Some Courts went a long way in ex- 
cluding confessions under that de- 
cision. But in decisions the 
Court has made it clear that only 
disclosures induced by illegal deten- 
tion or in violation of legal rights 
are to be rejected. One outrageous 
case of the “third degree” came be- 
fore the Supreme Court and rightly 
resulted in a reversal although the 
accused was undoubtedly guilty. 

Some mode of safeguarded interro- 
gation ought to be provided. As it is, 
there is no effective check on “third 
degree” methods. It is difficult to 
reach a balance which will protect 
against abuse of interrogation by of- 
ficers and prosecutors, and yet not 
seriously impair the work of law 
enforcement officers and criminal in- 
vestigation. Such remedies as the 
hortatory section on this subject in 
the Model Code of Criminal Proce- 
dure are worse than useless. In this 
chapter of the Survey, Professor Der- 
by gives a judicious selection of cases, 
well discussed, a summary of impor- 
tant decisions under the Uniform 
Business Records as Evidence Act, a 


later 
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brief comment on the fifth edition of 
McKelvy’s Handbook, and a notice 
of Osborn’s Questioned Document 
Problems, a useful supplement to the 
second edition of his Questioned Doc- 
uments, which began an era not only 
in investigation of handwriting, but 
in expert evidence generally. 


Developments in the Field 

of Commercial Arbitration 

In the chapter on COMMERCIAL AR- 
BITRATION we are told that the Con- 
tract Settlement Act of 1944, allow- 
ing an aggrieved war contractor an 
appeal to a newly created appeal 
board, or, with the consent of the 
contracting agency, allowing him to 
submit the matter to arbitration or 
to sue in the Court of Claims, is a 
landmark in the law of commercial 
aibitration. It is the first federal stat- 
ute authorizing arbitration of dis- 
putes arising under government con- 
tracts and subcontracts. Also, the De- 
partment of Agriculture Organic Act 
of 1944 allows arbitration of disputes 
as to Classification of cotton in inter- 
national trade and at the Interna- 
tional Aviation Conference at Chi- 
cago in 1944, five agreements were 
signed, all providing for settlement 
of disputes by arbitration. 

The Supreme Court of Pennsyl- 
vania set aside an award where the 
arbitrators had commissioned the 
State Geologist to make a laboratory 
analysis, holding that it was misc_n- 
duct to consider ex parte evidence 
and that the award should be va- 
cated regardless of whether the re- 
port was actually used as the basis of 
the arbitrators’ determination or 
merely to confirm a decision previ- 
ously reached. The Colorado Court 
held contra in a similar case.*4 Ex- 
perience of administrative determi- 
nations shows the importance of the 
common-law insistence on bringing 
all the basis of decision into the 


open. 


Jurisprudence and Legal History 
Show Trends 


Part V has chapters on JURISPRU- 
DENCE, on LEGAL History, on AD- 
MINISTRATION OF JUSTICE AND LAW 
REFORM and on LEGAL EDUCATION, 
Bar ACTIVITIES AND Economics. The 


writer on jurisprudence gives the 
reader a shock by telling us of “Gus- 
tav” Kelsen, as if trying after the 
manner of Lewis Carroll to make a 
portmanteau name of Gustav Rad- 
bruch and Hans Kelsen. But our 
pens play all of us sad tricks at times. 
He considers that new developments 
and cooperative undertakings pre- 
sent a direct challenge to the science 
of law, and in particular call for 
bold thinking as to the problem of 
sovereignty. However, bold thinking 
on that subject, particularly in in- 
ternational law, has been going on 
for many years. He informs us that 
“the functioning unit of interna- 
tional activities” is of course the 
sovereign state. Most of the bold 
thinking of the last few years, on the 
other hand, has sought to dispense 
with that starting point and to find 
a basis for law outside of the state. 
He gives a somewhat unsympathetic 
review of three papers by Kelsen on 
world organization, a sympathetic 
review of Friedmann on Legal The- 
ory and Kaufmann on Methodology 
of the Social Sciences, and of Pekelis’s 
paper on “The Case for a Jurispru- 
dence of Welfare”. 

We are told in this connection that 
in 1944 the issues of jurisprudence 
were more clearly drawn and the 
challenge to take sides more per- 
emptorily voiced. Yet years ago 
Lundstedt urged a jurisprudence of 
welfare, and forty years ago, in the 
era of the evaluating sociology, it 
was argued to the American Bar As- 
sociation. In view of the potentiali- 
ties of the atomic bomb, he wants 
jurisprudence to “quicken its tem- 
po” and seems to think that unless 
one can see only ill in the legal sys- 
tem he is well satisfied with the law 
that is. A balance between recogni- 
tion of the good features of the legal 
order and effective effort to improve 
all features and eliminate bad fea- 
tures apparently lacks tempo. 

As to LEGAL History, it is most 

(Continued on page 172) 
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Southwestern Legal Center: 


Plans Announced To Establish It at Dallas 


« The establishment of law centers 
to organize and integrate the efforts 
of the teachers of law, the judges of 
Courts and the practicing lawyers to 
cope with the complex legal prob- 
lems of today, is making headway in 
different parts of the United States. 
The law schools at Columbia, New 
York University, the University of 
Illinois, and Northwestern Univers- 
ity, have done pioneering work and 
planning in this field. Plans for a 
law center at New York University 
Law School have been announced, 
with the funds available. Now a 
great legal center for the Southwest 
has been assured by the recent ap- 
proval of plans by the trustees of the 
Southwestern Legal Foundation and 
Southern Methodist University. 

A five-acre tract of land on the 
campus of the University, at Dallas, 
has been dedicated for permanent 
and exclusive use by the South- 
western Legal Center. The area is 
bounded by four streets, which will 
separate it from other activities. Con- 
struction will start as soon as de- 
tailed plans are finished. The proj- 
ect will cost $2,000,000. 

Robert G. Storey, Dean of SMU 
Law School, President of the Founda- 
tion, and a practicing lawyer in 
Dallas, has announced that the ap- 
proved plans provide for three build- 
ings. The Legal Center building as 
illustrated will cost $1,000,000, and 
will contain the Main Library for 
the Center, the SMU Law School, 


and the headquarters of the Founda- 
tion. One wing will be devoted to 
research and development of oil and 
gas law. Appropriately for its region, 
the Legal Center has as one of its 
major objectives the creation of an 
outstanding source of oil and gas 
law. Since Dallas is in the geograph- 
ical center of the oil and gas-produc- 
ing area, research and development 
in this important branch of the law 
will be stressed. The law of taxation, 
insurance, and labor relations will 
receive special emphasis. 

The other wing of the Legal Cen- 
ter building will be known as the 
International Wing, in which inter- , 
national law and inter-American re- 
lations will be featured. Institutes, 


he 


seminars, and conferences on ap- 
propriate subjects will be conducted 
here. An annual forum on inter- 
national relations will bring together 
scholars, diplomats and lawyers who 
are interested in international law 
and foreign affairs. 


The SMU Law School an 
Integral Part of Legal Center 


A substantial three-story Georgian 
building now on the Legal Center 
tract has been made available for 
the SMU Law School. It will be 
remodeled to provide for moot 
courts, seminar rooms, and the facil- 
ities of a modern law school. The 
undergraduate student body has 
been limited to 300. “Quality and 


LEGAL CENTER BUILDING, $1,000,000 structure which will become focal point of 


the Southwestern Legal Center at Dallas. 


It will house the Center's Main Library, 


the SMU Law School and the Southwestern Legal Foundation. 
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ROBERT G. STOREY 

President, Southwestern Legal Foundation 
not numbers will be our goal”, said 
Dean Storey. 

The third building will house the 
Southwestern Lawyer’s Club and the 
senior and graduate law students. 
Thus it will bring practicing lawyers 
and law students together in a pres- 
ent-day “Inns of Court”. One pur- 


pose of the Lawyer’s Club is to pro- 
vide club and forum 


facilities for 
lawyers who are interested in re- 
search, institutes, conferences and 
other activities for the improvement 
ol the profession of law. Member- 
ship in the Club will include lawyers 
Oklahoma, Arkansas, 


Louisiana and New Mexico. 


from Texas, 

The Southwestern Legal Founda- 
tion is an educational and civic non- 
profit and tax-exempt corporation. 
Its policies and operations are con- 
trolled by a Board of Trustees com- 
posed of leaders in business, repre- 
sentative lawyers and judges, and 
outstanding scholars. The 
Foundation will direct all activities 
of the Center except the operation of 
the Law School. A mutually satis- 
factory operating contract has been 
made between the Foundation and 
the University. Laymen, lawyers and 
educators will work together to solve 
pressing problems of law and the 
administration of justice. Represent- 
ative lawyers on the Foundation’s 
Board of Trustees include J. Cleo 
Thompson, Hatton W. Sumners, 
James L. Shepherd, Jr., Walace 
Hawkins, Robert G. Storey, George 


legal 
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A. Butler, J. E. Price, Paul Carring- 
ton, Woodall Rodgers, and Chief 
Justice John E. Hickman, of the 
Supreme Court of Texas. 


Summary of Objectives and Scope 
of the Southwestern Legai Center 


1. Research. Study and research are 
regarded as necessary to develop 
modern law. Fields of law of special 
interest to the area served by the 
Legal Center will be developed. It 
is anticipated that special grants, 
fellowships, and specific research un- 
dertakings will be initiated by the 
Legal Center. Behind every institute, 
lecture, or publication, and behind 
all activities of the Legal Center, 
will be the laborious research that 
makes for progress in the law. Re- 
search will be done by some members 
of the faculty of the Law School, 
specialists from the profession and 
in business and governmental posi- 
tions, and by outstanding students. 
Research is ineffective unless it cul- 
minates in action. The Legal Center 
will seek results through action. 

2. Free Legal Aid Clinic. The 
Center will do what it can to fulfill 
the responsibility of the legal pro- 
fession to make available competent 
legal aid to those who cannot pay for 
it. The profession of law is regarded 
as behind the medical centers in pro- 
fessional service to charity patients. 
Such a plan will provide clinical 
training for senior law students. The 
Dallas Bar Association, the SMU 
I.aw School and the Legal Center will 
cooperate in this project. 

3. Conferences and Seminars. An 
important function of the Legal Cen- 
ter will be conferences, seminars, and 
discussions, by thoughtful and experi- 
enced judges, lawyers, legislators, law 
school professors, business men, rep- 
resentatives of management and la- 
bor, etc., who seek to find solutions 
for complex legal problems which 
disturb our people. Experts thus 
assembled will labor in the quiet and 
non-controversial atmosphere of the 
Legal Center but they will defend 
their work in the forums, in the 
Courts, and before the public. 

The question is sometimes asked: 
“Why not let these experts work in 


their respective fields?” The judges 
cannot do it alone because they 
are restrained by precedent. Mem- 
bers of the Bar by themselves are pre- 
occupied with their work for clients. 
I.aw school teachers are not in close 
contact with concrete cases. But in 
each group there are men who have 
been trying to cope with the prob- 
lems of law and society. Dean Arthur 
T. Vanderbilt, now Chief Justice of 
New Jersey, summarized the mission 
when he said: “Just as the Inns of 
Court were the haven of their prede- 
cessors three centuries ago, so today 
the Legal Center must become their 
meeting place and work shop”. 

4. International Law and Inter- 
national Relations. The world and 
the law of the international com- 
munity are alike in a period of crisis. 
Problems of world organization re- 
quire knowledge of international law 
and of foreign affairs. International 
relations are of vital concern to every 
The time has come when 
people ought to know as much about 
foreign relations as they do of the 
baseball scores or the comic strips. 
Rapid communication and scientific 
developments have forced Americans 
to become internationally-minded. 
World trade knows no boundaries; 
depressions are not limited to “‘sover- 
eign jurisdictions”. An outstanding 
object of a Legal Center is to en- 
courage study of international law 
and foreign affairs and promote in- 
stitutes on foreign relations, espe- 


citizen. 


cially as affecting our relations with 
South America. 

Dean Robert G. Storey commented 
on the Legal Center idea as follows: 


It is designed to modernize legal 
education. It will be a “clearing house” 
for legal problems, a forum where 
lawyers, judges, interested laymen, 
public officials, professors, and stud- 
ents may coordinate their efforts for 
the improvement of the law and the 
administration of justice. Lawyers 
should welcome the help of laymen. 
We need laymen to jar the complac- 
ency of the legal mind. At the same 
time we need judges, practicing law- 
yers, public officials, and legal scholars 
at the conference table, to bring guid- 
ance and seasoned wisdom. 


The law school cannot answer the 
challenge alone. The Legal Center is 





a post-graduate laboratory for mem- 
bers of the teaching profession, our 
experienced judges and leaders of 
the Bar, with the advice of top men 
in government, industry, and labor. 
it is a place where the Bar and public 


may plan laws to the needs of a chang- 
ing world. Medical centers are com- 
mon in large cities. Research and 
experimentation in them have devel- 
oped effective serums and treatments 
for disease and pestilence. Research 
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is common in agriculture, science, 
and other fields. The law has been 
neglected. It should be so no longer. 
Our country and the world need the 
best thought and experience of the 
best minds, in law and government. 


Progress of Work of National Conference Group 


®" The National Conference Group, 
made up of five representatives of 
each the Trust Division of the 
American Bankers Association and 
of our Association, has made notable 
further progress in reducing the 
number of controversies and in 
building better understanding be- 
tween Trust and Bar groups in the 
public interest. At its sessions in 
Cleveland last September, the Group 
issued a joint statement setting forth 
a record of its work and a Statement 
of Policies as to relationships of at- 
torneys and trust institutions in the 
public interest and as to advertising 
by fiduciary institutions. The Trust 
Division published this statement in 
full in its Trust Bulletin for October 
(Vol. 27—No. 2) and sent copies of 
it to all corporate fiduciaries in the 
United States. 

Based upon the national State- 
ment of Policies first issued by the 
Group in 1941, representatives of 
corporate fiduciaries and our Asso- 
ciation in eight States have adopted 
locally, in whole or in substance, the 
principles enunciated. These States 
are Delaware, Iowa, Nevada, Ohio, 
Oklahoma, South Carolina, Texas 
and Wisconsin. 

In addition to these eight, at- 
torneys and trust-men in thirty lo- 


calities have agreements or state- 
ments of policies of their drafting 
now in force. These are the States 
of Alabama, Arizona, California, 
Maine, New Hampshire, New Jer- 
sey, Oregon, Pennsylvania, Rhode 
Island and Utah; in the cities of 
Atlanta, Baltimore, Bay City (Michi- 
gan), Boston, Buffalo, Chicago, 
Cleveland, Denver, Hartford, James- 
town (New York) , New Haven, New 
Orleans, New York, Omaha, Phila- 
delphia, Reno, Richmond, Rochester 
(New York) and St. Louis; and also 
in Allegheny County (Pittsburgh) , 
Pennsylvania. 

Following the pattern established 
by the National Conference Group, 
standing committees have been or- 
ganized in twenty-seven localities 
which consist of an equal number 
of trust-men and attorneys to con- 
sider matters of common interest 
and dispose of possible controversies 
and misunderstandings. These have 
been set up in the States of Alabama, 
Arizona, California, Connecticut, 
Delaware, Iowa, Maine, Massachu- 
setts, New Hampshire, Nevada, New 
Jersey, Ohio, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Utah, 
Washington and West Virginia; in 
the cities of Atlanta, Baltimore, Chi- 
cago, Cleveland, New York, Phila- 


delphia, Rochester (New York); 
and in Allegheny County (Pitts- 
burgh), Pennsylvania. 

The National Conference Group, 
wherever possible, has worked with 
local attorneys and trust-men to ad- 
just complaints and such problems 
as arise. The Group has been aided 
materially by the fact that long prior 
to its organization, the Trust Divi- 
sion of the American Bankers Asso- 
ciation had adopted, on April 11, 
1933, a statement with respect to 
advertising, which was as follows: 

Advertising. A trust institution has 
the same right as any other business 
enterprise to advertise its trust services 
in appropriate ways. Its advertise- 
ments should be dignified and not 
overstate or overemphasize the quali- 
fications of the trust institutions. 
There should be no implication that 
legal services will be rendered. There 
should be no reflection, expressed or 
implied, upon other trust institutions 
or individuals, and the advertisements 
of all trust institutions should be mu- 
tually helpful. 

Relationship with Bar. Attorneys 
at law constitute a professional group 
that perform essential functions in 
relation to trust business, and have 
a community of interest with trust 
institutions in the common end of 
service to the public. The mainte- 
nance of harmonious relations between 
trust institutions and members of the 
Bar is in the best interests of both and 
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of the public as well. It is a funda- 
mental principle of this relationship 
that trust institutions should not en- 


gage in the practice of law. 


Substantial Progress Made 
Since First Statement 


The organization of the National 
Conference Group arose out of the 
activities of our Association’s Com- 
mittee on Unauthorized Practice of 
Law. Since the adoption of the 
Statement of Policies in 1941 sub- 


institutions in the common aim of 
service to the public. 


Edwin M. Otterbourg of New York 
is Chairman of the National Con- 
ference Group. 


Policies Were Accepted 

By Groups Concerned 

The work of the National Confer- 
ence Group has been further facili- 
tated by the general acceptance, by 
lawyers and trust-men, of the sound- 
ness of the following declaration in 


or where the attorney believes that 
the true interest of the client will 
suffer if such substitution is not made. 

If the trust institution is requested 
by its customer to recommend counsel, 
any counsel so recommended should 
be in a position to advise the cus- 
tomer disinterestedly, and it is pref- 
erable that the trust institution, when 
making such recommendations of 
counsel to its customer, submit, with- 
out recommending one above another, 
the names of several attorneys in 
whom it has confidence, leaving the 
choice of the selection to the cus- 


stantial progress has been made. In 


‘ . the 1941 Statement of Policies: tomer. 
that Statement it was recognized that 


The trust institution should respect 
and not interfere with the profes- 
sional relationship existing between ; ‘ : ; 
an attorney and his client, and an pliance with them in good faith. 
attorney should respect and not inter- Border-line cases are bound still to 
fere with the business relationship arise; they require a fair, friendly 
existing between a trust institution nq cooperative adjustment. It will 
and its customer. It is recognized, ; 
however, that in all cases the interest help the work of the Group if law- 
of the client is paramount. An at- yers, whenever and wherever they 


torney at law must reserve the right have business with corporate fiduci- 
to advise his client with respect to 


iglied: rT aries, will familiarize themselves 
the choice of a fiduciary. The at- i. alt ill al “ € th 
torney should not seek to displace Wn. Oe OS PR eee 
the institution of the client’s choice Statement of Policies. Copies of it 
by inducing the appointment of some may be had from any bank or trust 
other institution or individual unless Company or from our Association's 
the attorney believes the client’s af- C ii U arr 
fairs demand services peculiar to some ne 2. ee _ 
particular institution or individual, ‘ice of Law. 


The vitality and value of these 


Trust institutions are corporations en- declarations depend on mutual com- 


gaged in the business of administer- 
ing estates and trusts and in other 
trust activities, and acting as agents 
in all appropriate cases. Legal serv- 
ices are required in connection with 
many phases of trust business. Trust 
institutions are not authorized to en- 
gage in the practice of law. For the 
protection of the public and in aid 
of the administration of justice, the 
practice of law has, by the Courts 
and legislatures, been delegated and 
restricted to attorneys at law, mem- 
bers of the Bar. Attorneys at law 
constitute a professional group that 
performs essential legal functions in 
the conduct of trust business, and have 
a community of interest with trust 
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February 20—Meeting of Administrative Committee of the Board of Governors, 
Edgewater Beach Hotel, Chicago ' 

February 20-22—Meeting of the Rules and Calendar Committee of the House 
of Delegates, Edgewater Beach Hotel, Chicago 

February 21-22—Meeting of the Board of Governors, Edgewater Beach Hotel, 
Chicago 

February 22—Conference of Section Chairmen, Edgewater Beach Hotel, Chicago 

February 23-25—Meeting of the House of Delegates, Edgewater Beach Hotel, 
Chicago 

February 24—Meeting of State Delegates to Nominate Officers of the Association, 
Chairman of the House of Delegates, and Four Members of the Board of 
Governors (First, Second, Sixth and Tenth Circuits), Edgewater Beach Hotel, 
Chicago 

April 9—Deadline for Receipt of Nominating Petitions for State Delegates 

April 22—First Date for Submission of other Nominating Petitions for Officers 
of the Association, Chairman of the House of Delegates and Four Members of 
the Board of Governors 

May 17-19—Meeting of the Board of Governors, Mayflower Hotel, Washing- 
ton, D. C. 

May 22—Deadline for Receipt of other Nominating Petitions 

June 1—Deadline for Receipt of Ballots for State Delegates 

June 4—Meeting of Board of Elections to Count Ballots and Announce Results 
of Voting for State Delegates 

September 6-9—71st Annual Meeting of the Association, Seattle, Washington 
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® It rained a little, off and on, almost 
every day—just a sort of drizzle, 
hardly enough to justify umbrellas 
or raincoats, but the air was soft and 
the temperature mild. This was win- 
ter, this was the rainy season, in 
Seattle. The trees are magnificent, 
the foliage extraordinarily lush; and 
at night the picture of green lawn, 
bright under the lights, margined 
with the dark green of holly, bearing 
in profusion its brilliant red berries, 
is never to be forgotten. 

Seattle hospitality is something to 
conjure with—friendly, warm-hearted 
and generous. 

And then, one afternoon, shortly 
before sundown, as we were driving 
through the campus of the University 
of Washington, the clouds separated 
and the Cascades began to show their 
heads; and there, at the end of the 
range, stood the incomparable 
Mountain, Rainier, exposed to the 
changing lights and shadows of the 
sunset and the fading daylight. 

We are going back in September. 
A special train wil be run from Chi- 
cago, via the Canadian Rockies. The 
route of its return has not yet been 
definitely determined. The annual 
meeting, as already noted elsewhere 
in the pages of the JouRNAL will open 
on Monday morning, September 6. 
That is Labor Day. The remaining 
meetings of the Assembly will be 
Monday evening, Wednesday after- 
noon and Thursday afternoon. The 
House of Delegates will meeet Mon- 
day afternoon, Tuesday morning, 


Wednesday morning and Thursday 
morning. Sections will hold most of 
their sessions on Tuesday. And the 
71st Annual Meeting will close with 
the Annual Dinner Thursday eve- 
ning. 

There will be no President’s re- 
ception Monday evening. 

Our hosts have planned a boat trip 
from Seattle to Victoria and return, 
starting Friday, September 10. The 
special train will be held pending the 
return of those who take this trip. 

It is a little early to discuss in 
detail our program and the enter- 
tainment that is planned. Tenta- 
tively, it has been suggested that 
there will also be, probably as an 
alternative to the Victoria boat ride, 
an expedition to Rainier. 

Our present thought is to convene 
the Monday evening meeting of the 
Assembly rather late, allowing ample 
time for dining at leisure, and then 
offering to those present one able 
and interesting speaker. 

At the Wednesday afternoon ses- 
sion of the Assembly, we are hoping 
to introduce two or more important 
speakers, either to collaborate with 
each other in the presentation of an 
interesting subject, or for discussion 
in symposium or panel debate. 

Our brilliant and eloquent and 
loyal friend from Ottawa, Leonard 
W. Brockington, will be our only 
speaker at the Annual Dinner. 

Meanwhile, we proceed with prep- 
aration for the mid-year meeting of 
the House of Delegates, to be held 


12 


in Chicago, February 23-25, at the 
Edgewater Beach Hotel. 

The Administration Committee 
will meet on February 20 and the 
Board of Governors on February 21 
and 22. 

Many of the Sections and Commit- 
tees will bring in interesting reports. 
Those carrying recommendations will 
take precedence on the calendar of 
the House, but reports of progress 
will in any event be sent to the Board 
for its information and will, if the 
condition of the calendar permits, 
have their places for presentation to 
the House. 

so  - ’ 

Already the work of the Survey 
of the Legal Profession and of the 
Joint Committee (with the American 
Law Institute) of Continuing Legal 
Education has progressed further 
through the planning stage and into 
the realm of effective activity. 

Favorable responses to the request 
for help for lawyers in the devastated 
countries are rapidly coming in, and 
the Committee on the Restoration 
of the Inns of Court has formulated 
and transmitted its appeal to the 
whole Bar of the country to take 
part in the reconstruction of that 
Shrine of the Common Law. 

Improvements in the methods of 
judicial selection, looking to assist- 
ance from the Bar in strengthen- 
ing the hand of the judiciary and 
helping to make it experienced and 
independent, are matters of first im- 
portance now, in a number of juris- 
dictions where earnest efforts are 
being made to agree upon plans for 
the accomplishment of this objective. 
The year 1948 will be one of progress 
in judicial selection and judicial pro- 
cedure in more than a few States. 

All of the material for the 1947 
Annual Report (Vol. 72) of our 
Association has been sent to the 
printer, and most of it is in type. 


February, 1948 + Vol. 34 125 





Editorials 





AMERICAN BAR ASSOCIATION 


Journal 


WILLIAM L. RANSOM, Edifor-in-Chief..........New York, N. Y. 
LOUISE CHILD, Assistant to Editor-in-Chief..........Chicago, Ill. 


BOARD OF EDITORS 


E. J. DIMOCK 
REGINALD HEBER SMITH................... 
WALTER P. ARMSTRONG 
EUGENE C. GERHART 
ROBERT N. WILKIN 
JAMES E. BRENNER 
RICHARD BENTLEY 
TAPPAN GREGORY, President of Association Chicago, Ill. 
HOWARD L. BARKDULL, Chairman House of Delegates 
Cleveland, Ohio 





Albany, N. Y. 
.....Boston, Mass. 
Memphis, Tenn. 
Binghamton, N. Y. 
Cleveland, Ohio 
School of Law, Stanford, Calif. 
Chicago, Ill. 


General Subscription price for non-members, $5 a year. 
Students in Law Schools, $1.50 a year. 
Price for a single copy, 75 cents; to members, 50 cents. 


EDITORIAL OFFICE 


1140 North Dearborn Street....................Chicago 10, Ill 











= The House of Delegates Meets Again 


On February 23-25 the delegate body of our profession 
meets again in Chicago, to debate and vote its opinion 
and recommendations on many matters that are impor- 
tant for lawyers and the public. The Board of Gov- 
ernors and various Councils and Committees of our 
Association will convene on February 21-22. 

Due to the state of our country and the world, there 
appears to be a grist of unusually important and difh- 
cult matters projected for the consideration and action 
of the thoroughly representative senate of the profes- 
sion of law. On several of these we have advised our 
members that they should make their views known to 
the delegates from their States. 

As usual, our following issues will contain summar- 
ized reports of the debates and the text of the actions 
voted. 


= “Law Review’ or “Legal Aid” 


Reports from some of the usual holiday visitations of 
senior law students to law offices in quest of jobs reflect 
an interesting development. Traditionally, the pros- 
pective graduates with law review rating and experience 
have had a margin of advantage in the consideration of 
their applications. Lately, some men who were obviously 
of “law review” capacity have said, in substance: “I 
could have tried for the law review, and probably have 
made it; but I decided to skip it and go in for legal 
aid work.” 

The men who had made that choice, in the law 
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schools where it was open to them, appeared to have 
gained something from it. They had acquired experience 
in advice to clients in actual cases; they had investigated 
and prepared actual cases, and had been in courtrooms 
to assist during trials. Some of them had done the trial 
work in a few cases, in Courts where such appearances 
are not restricted to members of the Bar. They had thus 
seen their advice and their preparation put to the tests 
of reality, along the lines suggested by Professor John 
5. Bradway in his article elsewhere in this issue. More 
important still, they had responded to a concept of the 
public usefulness of the profession of law and its obli- 
gations to their community as a whole. They had done 
their first work for clients on the broadest base. 

Our impression is that, on the whole, the men who 
had put “clinical preparation” for law practice ahead of 
law review status did not fare badly in the holiday 
search for openings. Some of them found that law firms 
thought well of their choice. 

Other items which may show the direction of thinking 
and action in legal education: ‘The New York University 
Law School, under the guidance of Dean Arthur T. 
Vanderbilt (now Chief Justice of New Jersey), is operat- 
ing a comprehensive program for placing law students 
in law offices for practical experience and training while 
they are in law school, Of course, by no means all of the 
law students are at a stage of development where their 
services or presence would be acceptable to law offices. 
Such placement has to be limited to men who could be 
useful. Also, no large percentage of the law offices in a 
great city would give to law students any useful training 
or experience. Professor Bertrand Willcox, of the 
Cornell Law School, proposed for consideration, at the 
December meeting of the Association of American Law 
Schools, a system for installing law students or graduates 
as ‘‘cadet’”’ workers in government departments, perhaps 
shifting them from one department to another to give a 
breadth of experience in the public service. 

At the Yale Law School, Professor S$. Francis Liu, 
graduate of the school in 1924, formerly Chief Judge 
of the Shanghai High Court, the Chinese jurist who 
presided over the Military Court for war crimes trials 
at Shanghai in 1946, is lecturing on Chinese law. Dean 
Wesley A. Sturges said on January 3 that the course is 
a “part of Yale’s continuing program of law studies 
designed to provide as much information as possible 
about the legal systems of foreign countries”. Professor 
Liu is in this country as a representative of the Chinese 
National Supreme Court to study the Court systems of 
the United States. 


= Trend and Policy of Decisions 


It may be well for practicing lawyers to note the effects 
of decisions of the Supreme Court of the United States 
during recent years in personal injury cases. The “trend 
and policy of this Court’s decisions”, to use the Court's 
own language (Seas Shipping Co. v. Sieracki, 328 U.S 
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85, 97), is to make all carriers insurers, not only of their 
employees, but of all those engaged ‘in the service’’ of 
the carrier, even though employees of independent con- 
tractors. This absolute liability has been established 
by expressly disregarding or overruling the law of both 
negligence and of contract as formerly recognized in 
\nglo-American and maritime jurisprudence. This 
“humanitarian policy” (Ibid, page 95), to use again the 
Court’s own language, may be socially and economically 
beneficial; it may be well to make the traffic bear the 
burden of personal injuries—so far as payment of dam- 
ages can do so. (See, also, Bailey v. Central Vermont Ry., 
319 U. S. 350 at page 358; Griswold v. Gardner, 155 F. 
2d) 333 at page 334; Keith v. W.& L. E. R. Co. and 
Penna. Co., 160 F. (2d) at page 658 (certiorari denied); 
and Erie R. R. Co., v. Margue, 23 F. (2d) 664.) But the 
question remains as to whether judicial decision is the 
proper method by which to make such a change in law 
and policy. 

There are legislative functions and there are judicial 
functions, and at some points the dividing line is in- 
distinct. But our system of government requires that as 
far as possible they be kept separate and that each be 
used for its own proper purpose. At a time when the 
Supreme Court is so reluctant. to impose constitutional 
restrictions upon the legislative process, the Court goes 
far into that field and takes unto itself the exercise of 
power and the making of decisions of policy which here- 
tofore have been considered legislative. 

It should be observed also that if the change of policy 
here noted were effected by the legislative process, it 
could be better implemented. The insurance made 
available to injured workmen should not have to be col- 
lected by litigation and divided or shared with attorneys. 
The commercialization of this kind of litigation has 
been an evil to business, to employees, to the state, and 
especially to the profession. The Congress will do well 
to take note of and study the situation and in coopera- 
tion with carriers and their employees provide a better 
method for administering the liability now recognized 
by the Courts. 

In passing, the question arises as to how far insurance 
for personal injuries is to be extended. If it is to become 
universal, there may be need for careful study of a 
system of rehabilitation and re-employment as a substi- 
tute to some extent for the payment of damages. 


s A Small-Town Lawyer Looks at His Life 


Occasionally a book concerning our profession seems to 
merit editorial comment as well as review, in the inter- 
ests of perspective, philosophy, faith, entertainment 
and edification—the “long look” as well as the “new 
look” as to law practice. Such a work is Confessions of 
an Uncommon Attorney, (Macmillan Co.) by Reginald 
L. Hine, who has practiced law in the quaint town of 
Hitchin in Hertfordshire, England, in a law firm first 
established in 1591, when “Good Queen Bess” was on 


Editorials 


the throne of England. The book is reviewed elsewhere 
in this issue. 

In telling his tales of the law, Hine makes no point 
of trials or courtroom contests and gives no space to 
corporate organizations or tax law problems. He finds 
excitement and rich anecdotes in conveyancing and es- 
tate management, wills and deeds, marriage and di- 
vorce, burials and cremations, parish registers, dusty 
documents and muniment rooms of ancient houses. The 
pursuit of letters seems to him the wise avocation of 
the lawyer; but he looks on both law and letters with an 
urbanity and enthusiasm that enrich his small-town 
practice. “Surely,” says he, “the secret of life is to live 
not dangerously but curiously.” 

“It takes more than the law to make a lawyer”, he 
says. ‘““The law, precisely because it is not an exact 
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science, is a most exacting profession, and you will find 
its practitioners driven to do other things—preferably 
illegal, to preserve their health of mind.” So he “appren- 
ticed himself to the muses”, and his “double life” gave 
much to delight his fancy and save his soul. “Pat” in- 
cidents and quotations for all manner of uses abound 
on every page of his book. His appraisal of our pro- 
fession is varied; “gone is that ruminating, spider-like 
existence that a lawyer used to lead in his be-cobwebbed 
chambers”, he says; “life in the law is one long inter- 
ruption”. “Common law, case law, statute law” have 
made a labyrinth: 


To me it is sad that the majority of solicitors should be 
lost in that labyrinth [law] all the days of their lives. They 
become absorbed, engrossed in a daily routine of use and 
wont—mere men of parchment, signed, sealed, and deliv- 
ered over to the profession, having no separate existence, 
no contacts outside the metes and bounds of the law. In 
my poor but obstinate opinion there is such a thing as 
paying too high a price for life. How tragically true is the 
saying of Alexander Brome (1620-66), a not very sober 
attorney and inter alia a sprightly, bacchanalian poet: “Of 
wealth, we've possession not enjoyment.” He himself 
showed how money made in the law could be delightfully 
spent outside it. But most solicitors drudge on till they 
drop, and have no use and enjoyment. They do not spend; 
they are spent. A few lucky ones amass a fortune, which 
reads well in the papers, and makes their clients blaspheme. 
But Ballantine was right: “You can’t take it with you when 
you die.” 


Yet he sums up in paragraphs which should be eter- 
nally in every lawyer’s mind and could well be printed 
and posted on the walls of even the humblest law office, 
to remind of things that should never be forgotten 
anywhere: 


About laws and lawyers in the plural neither men nor 
angels can hold . . . harmonious or confident opinions. 
But the governments of the world have to be carried on. 
Laws have to be obeyed, and lawyers must be faithful 
to their high calling of “directing the doubtful and in- 
structing the ignorant”; and at the Last Day they must 
render an account of their stewardship before the judg- 
ment seat of God. . . . And then there is the blessed 
assurance that, as a lawyer, his “works do follow him”, 
not into the grave, but into the workaday lives of his 
clients. Long after he is dead and gone, men and women 
will be acting upon his advice, will be carrying out his 
directions, will be ordering their affairs in strict observance 
of his written word. Estates will go on devolving under 
the settlements he drew. Husbands, wives, children will 
go on being protected by the trusts he created. Beneficiaries 
will rise up and bless him for the wills he made. Year 
after year, tenants will’ occupy or trade or farm, relying 
on the agreements and the leases he approved. 

The lawyer is dead; long live the law. But in a sense 
the lawyer does not die. Clients will come flocking into 
his office as of old, feeling somehow that his friendly 
spirit is still there. His room may be taken by another, but 
his mantle will have been taken too. The partner will bear 
the same impressed stamp of office personality. The advice 
given will be the advice that he would have given. In 
all confidence, landowners will leave their deeds and cot- 
tagers their “writings” in his strong room, for his clerks 
will watch over them still. 


Has anyone ever stated these things better? and 
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his “confessions” bring him to religion, his faith in 
good works, the conflicts between belief and doubt. 
“To me,” he says, “it seems wiser to abide in a state of 
hopeful doubt than to be too sure of things.” His con- 
clusion is that 

To have a religion, even a little one, is essential. We can- 

not go through this world denying all things, believing 

nothing. Man is not merely a creature “after the flesh”. 

He is a spirit, and “the spirit is given to every man to 

profit withal”. 

Hine’s “antidote” for whatever dullness and drudgery 
he ascribes to: routines of the law is for him in books, 
attic treasures, ancient tenures, jocular customs, anti- 
quarian lore, oddities of law and old bookshops. Con- 
cerning those who search, think, and write, Hine says: 

The life of a man of letters should be happy, for even 
in this age of iron there are golden moments and exciting 
adventures. You never know what book, what manuscript, 
may swim into your ken; what poet, what more prosaic 
follower of the muses, may ascend your stairs; what song 
may soar full-fledged out of the cloudy hollows of your 
brain. “Day unto day uttereth speech, and night unto 
night sheweth knowledge.” 


We of America may well regret that such an attorney 
has indeed become “uncommon”. 


a The Subject Content of 
Bar Examinations 


Bar examiners and law school teachers are giving in- 
creasing attention to the need for re-valuating the sub- 
ject content of Bar examinations. Professor George 
Neff Stevens’ article in this issue points out a serious 
lack of uniformity in Bar examination coverage. 

Most lawyers would agree that a Bar examination 
should have as its objective a determination of the 
applicants’ ability to make an accurate analysis of a 
legal problem and to apply the correct principles of 
law to the facts of the case. They would also agree that 
the applicants at the time of admission to practice 
should have a sufficient knowledge of the law to render 
satisfactory service to their clients. What the extent 
of this knowledge should be gives rise to a wide di- 
vergence of views. 

Except for local needs such as oil and gas, community 
property, water law, and a few similar subjects, the 
Bar examination content should be reasonably uni- 
form. All would agree that the basic subjects should 
be included, but what are basic subjects does not re- 
sult in the same agreement. 

There is a manifest need for a careful study of this 
problem, with a view to providing an examination 
which will require all applicants to demonstrate a 
satisfactory knowledge of the basic subjects, such as 
contracts, criminal law, equity, evidence, real property, 
and others on which there is close to unanimous agree- 
ment. A second classification should include subjects 
which are sufficiently important to be considered for 
inclusion in the examination, and a third classification 
should include desirable subjects. 
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The third classification has had the least considera- 
tion. This group should include subjects which it is 
not essential that all students shall take in law school, 
but which ought to be taken by a sufficient number of 
students to insure a flow of lawyers into the profes- 
sion to meet the needs of the public for legal service 
in these specialized fields. 

Encroachment by laymen on the practice of the law 
is on the increase. How much of the practice of tax 
law, labor law, administrative law, and other similar 
fields of the law, is being done by laymen? What has 
become of the practice of law pertaining to title to real 
property? In many States it has almost disappeared. 
[he same result has been threatened in other fields. 
In the beginning it was considered an unlawful en- 
croachment. Today it is permitted to a marked degree. 
Why? Is it largely because many of the public believe 
that laymen can do a better job than the average law- 
yer? Would this result ever have come about if a suf- 
ficient number of properly trained lawyers had been 
available to meet the needs of the public for legal 
service in those special fields? 

If the legal profession is to cope with the unauthor- 
ized practice of law by laymen, attention must be given 
to the needs of the public. Lawyers trained in special 
fields must be provided to meet these needs. Bar ex- 
aminers must recognize the fields of practice in which 
these needs exist. They must then encourage a suf- 
ficient number of law students to take these courses by 
including questions on those subjects in the Bar ex- 
aminations. This does not mean that all students 
should take all of these courses, but only a sufficient 
number in each particular special course to meet ade- 
quately the public need. 

The Bar examination should, we think, be so ar- 
ranged that all applicants would be required to answer 
questions on all of the basic subjects and, in addition, 
be given an option in each session to answer another 
question, either on a basic subject or on one or two so- 
called elective subjects. This arrangement of content 
is a matter of administration of the examination. One 
possibility would be to have a two- or three-day exam- 
ination with a morning and afternoon session each 
day. Five or six questions would be included in each 
session. The first three questions in each session would 
be on basic subjects, and all students would be required 
to answer all three questions, There would be two 
or three additional questions in each session, one on 
a basic subject and one or two on elective subjects. 
Che applicant would be permitted to choose one ques- 
tion from the last two or three questions. 

Some might protest or doubt this procedure, on the 
ground that questions in the elective fields would not 
be sufficiently searching to give a correct evaluation 
of the students’ ability. For examination purposes, 
questions in these fields, if properly drafted, can be 
made as effective as questions on basic subjects. Others 
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would protest that the inclusion of elective subjects 
in the Bar examination would result in spreading the 
law school training too thin. There is no suggestion 
that the basic courses should or would be slighted. In 
the time available for this law school training, the 
student can thoroughly cover the basic courses and in 
addition a limited number of courses in the so-called 
“desirable” subject classification. 

Professor Stevens makes reference to a “Standard Bar 
Examination”, and suggests that such an examination 
might well be based upon the twelve fundamental sub- 
jects which 85 per cent of the Bar Examining Boards 
include in their respective examinations. Such an ex- 
amination would provide excellent content with which 
to test the applicants’ ability to analyze a legal problem 
and apply sound principles of law. If optional ques- 
tions were added to the examination as previously sug- 
gested, encouragement would be given to law schools 
to extend their curricula and to students to broaden 
their training, without neglect of the basic subjects 
and without spreading their courses too thin. The sug- 
gestion of a Standard Bar Examination appears to be 
timely and is definitely worth exploring. 


a Bill To Improve Military 
Justice Is Advanced 


After two days of debate, the House of Representatives 
on January 15 passed unanimously and sent to the 
Senate the Elston bill (H. R. 2575) to improve military 
justice in respect of courts-martial procedure, etc. Drawn 
by Congressman Charles H. Elston, of Ohio, the meas- 
ure was supposedly intended to effectuate the recom- 
mendations of the Advisory Committee nominated by 
President Willis Smith of our Association in 1946 and 
appointed by the Secretary of War, but it did so princi- 
pally in respects acceptable to the War Department. 

The debate was almost wholly on amendments offered 
to strengthen and perfect the bill in respects recom- 
mended by the Committee. Many recommendations of 
the Advisory Committee had been accepted and ap- 
proved by the War Department, but the latter opposed 
strongly the proposal to remove the Judge Advocate 
General’s Department from the usual Army sequence of 
command and thereby to lessen the influence of com- 
manding officers over the work and decisions of courts- 
martial. On this issue the bill as passed by the House 
gives some “lip service” to the principle but marks no 
substantial gain. 

Passage of an amended form of the bill by the Sen- 
ate is expected. The issue as to lessening command 
control over courts-martial and the JAG Department is 
before the Senate Committee on the Armed Services. 
Our Association is supporting actively the recommenda- 
tions of the Advisory Committee. Our March issue will 
contain more detailed information as to the amend- 
ments voted by the House of Representatives. 
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Editor to Readers 








We are experimenting still with “contents” for our 
covers—not for the sake of any “new look”, but in order 
to use the space best for acquainting our readers with 
items of Association work and objectives and with 
features of the particular issue. 

Our January article (page 25) stating on March 19 
as the effective date of the promulgated amendments 
of the Rules of Civil Procedure did not have the space 
to state that in the interval between the convening of 
the second session of the 80th Congress on January 6 
and the expiration of three months from December 19, 
the Congress may pass legislation nullifying or altering 
some of the filed amendments. During the session 
which adjourned on December 19, it was reported that 
the Committee on the Judiciary in the House of Rep- 
resentatives proposed to hold hearings on the amend- 
ments but decided that there would be better oppor- 
tunity after January 6, when the second regular session 
reconvened, At this writing we have not learned 
whether the Congress will undertake action in the 
matter. 

* * * * * 

The Evening Star of Washington, D.C., published 
on its editorial page January 10 extended excerpts from 
the JOURNAL’s sketch of Chief Justice Bolitha J. Laws 
(33 A.B.A.J. 1181; December, 1947), heading its article 
“A Tribute to the Character and Achievements of the 
Presiding Judge of the District Court”. The Star pub- 
lished also a portrait of Judge Laws. 


* * * * * 


Senator Owen Brewster, of Maine, member of our 
Association since 1919, did a gracious act when, on 
January 7, he asked and obtained leave to insert in the 
Congressional Record of that date (page A49) the full 
text of Walter P. Armstrong’s review in our December 
issue (page 1195) of Senator Alexander Wiley’s Laugh- 
ing With Congress. In presenting the matter, Senator 
Brewster said: 

Mr. President, I know my colleagues will be interested 
in a review carried in the December 1947 issue of the 
distinguished magazine, the AMERICAN BAR ASSOCIATION 
JourNAL, on the subject of the book Laughing With 
Congress, written by the senior Senator from Wisconsin 
[Mr. WiLEy]. The review draws attention to many of the 
high-lights and interesting characteristics of the volume. 

Taking themselves too seriously has been the chief defect 
of the dictators. A sense of humor assures a sense of 
perspective. I therefore ask unanimous consent to have 
inserted in the Appendix of the Record the review, together 
with the introduction to it, in order that we at least, may 
not fall into the difficulty which has afflicted so many other 


nations. 
* a + * = 


Readers of our department known as the “Practising 
Lawyer’s Guide to the Current Law Magazines” may 
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have noted that new law reviews are appearing. Among 


the most recent are the Arkansas Law Review (spon- 
sored by the Arkansas Bar Association), the Miami Law 
Review, the Vanderbilt Law Review (evidently a South- 
ern cousin of the Yale Law Review), and the Rutgers 
Law Review (maybe a revival of the University of New- 
ark Law Review). The University of Wyoming Law 
School is starting a review in cooperation with the 
State Bar. The University of Oklahoma and Leland 
Stanford University will enter the law review field: 
Southern Methodist University Law School (Texas) 
has done so. Other law school and Bar Association 
reviews are being revived after wartime suspensions due 
to editorial and printing difficulties. We welcome most 
heartily the advent of new friends and the return of 
old ones, among the law reviews. 


* * * * * 

A timely and exhaustive history and analysis of pro- 
ceedings involving contempt of Congress and its com- 
mittees from the founding of our government, has been 
prepared by the Legislative Reference Service for the 
use of the Senate Committee on the Judiciary and 
printed as a Senate Document on January 6. In his 
“Preface”, Chairman Wiley of the Committee says, in 
part: 

History has shown us that the best law is the one which 
is based upon the most widespread human knowledge and 
proper ascertainment of the facts. A rule made by one man 
is not nearly so good as the one a man would make after 
consultation with those who are intimately acquainted with 
the situation the rule is designed to cover. 

However, large bodies of men experience difficulty in 
taking direct action or agreeing to take action, and a 
corollary of this is that large bodies of men would waste 
time considering in toto each item. Congress, of course, 
reconciles the need for consultation with the time limitation 
by following the committee system. 

The power of Congress to investigate facts is well settled 
by our history and precedents. The Constitution makes the 
legislative grant to Congress and implied in the grant is 
the power to do those things necessary to bring the grant 
into being. One means which Congress has taken to carry 
out the power is the committee process. 

The general lack of understanding of the status, duties, 
and powers of the congressional committees is a matter for 
concern in an age when the efficient functioning of legis- 
lative bodies is the principal bulwark of free men against 
totalitarian ideologies. 

The aspect of committee proceedings which is most 
widely discussed is the typical case where the witness 
desires to refrain from giving answers which would tend 
to render him infamous and abhorrent in the eyes of his 
fellow men. It is the clashing of two public policies—(1), 
the protection of the dignity of the individual; and (2), 
the public policy of protecting the right of the whole 
people to have the legislative information which the one 
possesses though the disclosure may unfortunately be 
defamatory to the witness. 


* * * * * 


When the statesmen and legal scholars of all the po- 
litical parties in Italy drafted the new Constitution of 
the Italian Republic which became operative on New 
Year’s Day, they put into it various provisions recom- 
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mended by European experience, but for its corner- 
stone and chief bulwark against the rule of transient 
majorities they turned to the American ideal of an 
independent “Constitutional Court” that is a complete 
innovation in Italian government. In addition to being 
the highest Court of law, the new tribunal is explicitly 
empowered to pass on the constitutionality of legisla- 
tion and to resolve conflicts between the branches of 
government. Two aspects of the provisions decided on 
as to the great Court will be of particular interest to 
\mericans: The Court, not the Parliament, will hear 
and judge the President and Ministers if they are im 
peached. The members of the Court will be nominated 
ind appointed by the National Assembly, which is 
a joint meeting of the lower House, or Chamber, and 
the upper House, or Senate. Election of the President 
is also by the National Assembly. The provisions estab- 
lishing the republican form of government for all time 
may not be amended under any conditions or in any 
manner; it is expected that the Constitutional Court 
will preserve, not impair or whittle away, the checks 
and balances of the republic. The establishment of the 
Court fulfills the two-thousand-year cycle of return 
to Ciceronian constitutionalism, as stated by Judge 
Wilkin in his Eternal Lawyer (page 204). 
* * * * * 


Che first issue of Volume 92 of The Solicitors’ Jour- 
nal, published weekly in London, contained the first of 
three articles reprinting in large part Reginald Heber 
Smith’s brochure on “Law Office Organization”, the 
contents of which appeared first in our columns. Sub- 
sequent issues in January contained the further install- 
ments, which are reported to have caused considerable 
interest in the profession in Great Britain, as they have 
in Australia, where they were recently published in 
Melbourne (33 A.B.A.J. 1126; November, 1947). 


* * * * * 


United States Participation in the United Nations 
is a new brochure prepared by Donald Hiss and pub- 
lished by the American Association for the United Na- 
tions, 45 East 65th Street, New York City, as a useful 
study of the methods and mechanisms used in the 
formulation and coordination of the policies proposed 
by the United States. Copies are 25 cents each. 


* * * * * 
The 


States in 1947 for ratification, to limit future Presidents 
to two full terms, cannot be ratified in 1948, according 


constitutional amendment submitted to the 


io a survey by the United Press, because a sufficient 
number of State legislatures will not be in session this 
year. Eighteen States, half of the required three-fourths, 
ratified in 1947, within twelve weeks after it was sub- 
mitted. Ratification by eighteen more States is needed: 
but only eleven State legislatures meet in 1948, and 
three of them have already ratified. Lawyers who tavor 
ratification are active to that end in the eight States 
which can ratify this year, to bring the total to twenty-six. 


Editorials 


Professor James P. Gifford, Associate Dean of the 
Columbia Law School, returned in January from a 
thirty-day tour of the United States by plane, during 
which he talked with lawyers in many cities to see what 
and where are the opportunities for young lawyers. His 
conclusion was that law school graduates are in sub- 
demand in the rural communities and the 
smaller cities and towns. “The country lawyers are do- 


stantial 


ing well these days,” he said. “One explanation is that 
farmers in all sections of the country are prospering 
now and are clearing up legal matters they could not 
afford heretofore.” The best opportunities, it seems to 
him, are in the smaller communities, where “personali- 
ty, versatility and the ability to get along with clients” 
are counted the most important assets of young lawyers. 


“I believe our graduates will do better if they get out 
of New York City,” advised Dean Gifford from his sur- 
vey in the field, “even though this will mean lower in- 
comes at first. The New York market will soon be 
glutted, and it is hard to imagine any place where there 
will be more competition. Furthermore, the experience 
a young lawyer gets in New York can be too specialized. 
In a smaller city or town, the attorney who is starting 
out may be in court one day, drawing up a will the 
next day and doing something else the following day. 
It’s the finest kind of training.” 


Without passing at all on the merits of the particular 
case or the statutes and procedures involved in it, there 
is something reassuring in the vigor with which the 
Supreme Court of the United States unanimously re- 
opened in December the twenty-three-year-old convic- 
tion of Tony Marino for murder in Illinois. Marino, 
then eighteen years old, only two years in America 
from Italy and unable to speak English, was sentenced 
to life imprisonment a week after he was indicted. No 
attorney was appointed for him; he did not personally 
sign a waiver of a jury trial; no real plea of guilty was 
ever entered by him; an arresting officer acted as in- 
terpreter. Six members of the Court held that he had 
been denied due process and that the Illinois Court 
wrongly denied his petition for habeas corpus. The 
Attorney General of Illinois apparently did not contest 
that his first trial was irregular. Associate Justices Rut 
ledge, Murphy and Douglas held that the petition 
could not be rebuffed with a plea that “all Illinois reme- 
dies be tried first”. ‘The trouble with Illinois,” Jus- 
tice Rutledge declared, “is not that it offers no proce- 
dure. It is that it offers too many, and makes them so 
intricate and ineffective that in practical effect they 
amount to none.” There is evidently room and need 
for periodic re-examination of State Court procedures 
in criminal cases, to see if they have been made so com- 
plicated as to withhold the substance of right. 
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Judicial Conference: 


Chief Justice Reports September Proceedings 


® The following summary and condensation has been prepared from the Report filed 


on November 17 by Chief Justice Fred M. Vinson concerning the proceedings of the 


Judicial Conference of Senior Circuit Judges, convened in Washington on. September 


25-27. Lack of space prevents the inclusion of many items of judicial business 


considered and acted on, but the principal items of Conference transactions are given 


below. The divergences in view between the Conference and the Attorney General 


concerning judicial review of the orders of certain agencies will be found of particular 


interest. 





® The September session of the 1947 
Judicial Conference, convened pur- 
suant to 28 USC 218 on the call of 
the Chief Justice, opened on Thurs- 
day, September 25, and continued 
until noon on Saturday, September 
27. All Senior Circuit Judges were 
present except Chief Justice Groner, 
of the District of Columbia, who was 
absent because of illness. Senior As- 
sociate Justice Harold M. Stephens 
attended in his place. As guests of the 
Conference, Circuit Judge Albert B. 
Maris, of the Third Circuit, Thomas 
F. McAllister, of the Sixth, and AI- 
bert Lee Stephens, of the Ninth, par- 
ticipated in various discussions. 

The Conference welcomed the 
new Senior Circuit Judge for the 
Eighth Circuit, Judge Archibald K. 
Gardner, succeeding Judge Kim- 
brough Stone, retired, and adopted 
the following: 

In the retirement of Honorable 
Kimbrough Stone, this Conference 
loses the presence of one who has 
made an outstanding contribution to 
the work in which it is engaged. For 


more than a quarter of a century he 
has rendered distinguished service as 
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a Judge of the Eighth Judicial Circuit; 
and as a Senior Circuit Judge his 
advice and assistance to this Con- 
ference have been of inestimable 
value. We extend to him our affec- 
tionate regards, and trust that his life 
may be extended for many years to 
come. 


Henry P. Chandler, Director; El- 
more Whitehurst, Assistant Director; 
Will Shafroth, Chief of the Division 
of Procedural Studies and Statistics; 
Edwin L. Covey, Chief of the Bank- 
ruptcy Division, and various mem- 
bers of their respective staffs, all of 
the Administrative Office of the 
United States Courts, were in attend- 
ance. The Director presented his 
report, summarized in our December 
issue (page 1197); the Conference 
approved the report. 

In addressing the opening meeting, 
Attorney General Tom C. Clark stat- 
ed that a review of the experiences 
had by the Department of Justice 
under the Federal Rules of Criminal 
Procedure (then a year and one-half 
old) indicated that, while there were 
still some “rough spots” prevalent in 
a few districts which present certain 


procedural difficulties under the 
Rules, particularly Rule 7 (b) and 
Rule 20, as the unanimity of the fed- 
eral District Courts becomes more 
widely publicized through decisions, 
these “spots” would be levelled off. 
Aside from these few minor excep- 
tions, the federal Courts have uni- 
formly carried out the objectives ex- 
pressed in Rule 2 by assuring a “just 
determination of every criminal pro- 
ceeding” and by construing the rules 
“to secure simplicity in procedure 
[and] fairness in administration”. 

A brief resume of the Department's 
experiences under the recent Federal 
Tort Claims Act and the Administra- 
tive Procedure Act was presented and 
satisfaction indicated with the ex- 
isting situation. 


Providing of Additional 
Judgeships Is Recommended 


After considering the report of the 
Director and the statements of the 
Senior Circuit Judges concerning the 
work of the Courts in their circuits, 
the Conference took the following ac- 
tion with respect to providing for 
additional judgeships within the fed- 
eral judiciary: 


Circuir Courts: 


Renewed its previous recom- 
mendations calling for the appoint- 
ment of one additional judge to 
the United States Circuit Court of 
Appeals for the Seventh Judicial 
Circuit. 
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Disrrict Courts: 

Southern District of New York: 
Renewed its previous recommen- 
dations providing for the repeal of 
the prohibition against filling the 
vacancy resulting from the retire- 
ment of the late Judge Woolsey, 
and recommended the creation of 
two additional permanent judge- 
ships. 

District of New Jersey: Renewed 
its previous recommendation pro- 
viding for an additional judge. 

Western District of Pennsylva- 
nia: Renewed its previous recom- 
mendation providing for the 
appointment of two additional 
district judges on a temporary 
basis. 

Eastern District of Pennsylvania: 
Recommended the creation of an 
additional judgeship. 

Northern and Southern Districts 
of Florida: Recommended the cre- 
ation of a permanent judgeship for 
service in both districts. 

Northern District of Georgia: 
Recommended the present tempo- 
rary judgeship in this district be 
made permanent. 

Eastern and Western District of 
Missouri: Renewed its previous 
recommendation to make perma- 
nent the last created judgeship in 
this district. 

Northern District of California: 
Renewed its previous recommen- 
dation providing for the creation 
of an additional judgeship. 

In view of the high cost of hotel 
accommodations, meals, etc., and the 
out-of-pocket costs incurred by judges 
accepting assignments to relieve con- 
gestion outside their districts, the 
Conference resolved that this situa- 
tion be brought to the attention of 
the Congress with the recommenda- 
tion of the Conference that the pres- 
ent statutory maximum per diem al- 
lowance of $10 per day for judges ac- 
cepting service outside their own 
circuit upon designation by the Chief 
Justice be increased to $15 per day. 


Action as to Transcript Rates 
for Court Reporting 


The Conference disapproved the pro- 
posal that Court reporters be granted 





a general increase of 15 per cent in 
their salaries. The Conference took 
various actions as to transcript rates, 
etc., adhered to the regulation adopt- 
ed at its September, 1945, session, 
concluded that this should be 
brought again to the attention of the 
District Courts, and recommended 
that in the exercise of their power to 
approve agreements for rates for 
daily copy, in especially long cases, 
the Courts take into account the con- 
ditions affecting the earnings, in par- 
ticular, the probable length of the 
transcript and the number of copies 
to be paid for, and limit the rates so 
approved to such amounts as will 
provide no more than reasonable 
compensation. Since this can be done 
with fuller knowledge at the end of 
a case than at the beginning, the 
Conference suggested that the Courts 
postpone the final determination of 
appropriate rates in such cases until 
they are concluded, with provision 
for the making of progress payments 
as the proceedings advance, as in the 
case of receiverships and special mas- 
terships. 

On the recommendation of its 
Committee on Bankruptcy Adminis- 
tration, of which Judge Orie L. Phil- 
lips is Chairman, the Conference 
took action with respect to changes 
in refereeships, territories, salaries, 
regular places of office, places of hold- 
ing Court, and related matters. For 
details the full Report of the Con- 
ference should be examined. 

A regulation and schedule of fees 
in reopened cases in bankruptcy was 
adopted by the Conference. The Re- 
construction Finance Corporation 
was not exempted from paying spe- 
cial charges in bankruptcy matters; 
the Conference was of the opinion 
that such a matter was for the Con- 
gress. 

Judge Phillips’ Committee report- 
ed that its 1946 proposal for the 
amendment of Section 64b of the 
Bankruptcy Act had been endorsed 
by a substantial majority of the cir- 
cuits. The Conference recommended 
the amendment to the Congress for 
enactment. It disapproved H. R. 3085 
(80th Congress), to amend Section 61 
of the Bankruptcy Act, and approved 
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FRED M. VINSON 


the Committee’s proposed amend- 
ment of Section 58d of the Act. 


Ways and Means of Economy 
in Operating the Courts 


The report of the Committee on 
Economies in Judicial Administra- 
tion of the Judicial Conference of 
the Eighth Circuit was considered by 
the Conference, which adopted the 
following resolution: 


RESOLveD.—That the Judicial Con- 
ferences of the various circuits which 
have not already done so are requested 
to make a study of possible economies 
in operation similar to the study made 
in the Eighth Judicial Circuit and, 
upon completion thereof, submit a 
report with recommendations for the 
consideration of the Conference, and 
that 

A Committee of the Conference 
be appointed by the Chief Justice for 
the purpose of bringing together and 
coordinating the information so 
secured, and compiling and submitting 
a report with recommendations to the 
Conference at its next regular session. 


The Director of the Administra- 
tive Office was directed to circulate 
the report of the Conference Com- 
mittee of the Eighth Circuit through- 
out the judiciary. 


Conference Offers New Amendments 
as to Habeas Corpus 

Judge John J. Parker, Chairman 
of the Conference Committee on Ha- 
beas Corpus, reported that the pro- 
posed statutes relating to habeas cor- 
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Judicial Conference 


pus heretofore considered by the 
Conference had been submitted to 
all the Circuit and District Judges of 
the United States. The response 
thereto indicated that a substantial 
majority of the judges favored most 
of the features of the proposed 
statutes, but a considerable number 
were opposed to the provision for 
a three-judge Court in certain cases. 

Since the special meeting of the 
Judicial Conference of Senior Cir- 
cuit Judges last April, the House of 
Representatives has passed a bill 
(H.R. 3214) revising the Judicial 
Code which is now before the Senate 
Committee on the Judiciary. Chap- 
ter 153 of that codification deals with 
the subject of habeas corpus and in- 
corporates most of the provisions 
contained in the proposals consid- 
ered by the Conference and the ju- 
diciary. 

Because of the importance of se- 
curing some legislation along the 
lines of the Conference proposals, it 
was the sense of the Committee that 
it would be advisable to abandon, at 
least for the present, further consid- 
eration of its previous proposals, and 
join in recommending the adoption 
of the provisions of Chapter 153 of 
H.R. 3214, with the exception of 
Sections 2244 and 2254 thereof, which 
deal with the finality of determina- 
tion and remedies in the State 
Courts, respectively. 

Upon consideration of the Com- 
mittee amendments and the present 
provisions of Sections 2244 and 2254 
of Chapter 153 of H.R. 3214, the 
Conference recommended that the 
present language of these sections be 
stricken and that in lieu thereof a 
wording recommended by the Com- 
mittee be substituted. The Confer- 
ence voted to inform the Congress of 
its interest in the enactment of Chap- 
ter 153 of H. R. 3214 with Sections 
2244 and 2254 amended as proposed 
by the Conference. 

The Conference considered a pro- 
posal that 18 USC § 709a be amended 
to provide that a defendant resen- 
tenced, after a void sentence has been 
imposed, should be given credit for 
the time served under the void sen- 
tence. Since Section 709a has been 
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construed to provide that the new 
sentence begins to run from the time 
the defendant is received at the place 
of confinement for service of the new 
sentence (Meyers v. Hunter, 160 F. 
(2d) 344; DeBenque v. U.S., 85 F. 
(2d) 202), it was the opinion of the 
Conference that the judges in fixing 
the term of a resentence will take 
into consideration time served under 
the void sentence and that such an 
amendment is unnecessary. 


Review of Orders of ICC 
and Other Agencies 


At its October, 1946, session the Con- 
ference approved three legislative 
proposals, one with respect to review 
of certain orders of the Interstate 
Commerce Commission and the Unit- 
ed States Maritime Commission, one 
with respect to review of certain or- 
ders of the Federal Communications 
Commission and the Secretary of Ag- 
riculture, and one amending certain 
provisions of the Urgent Deficiencies 
Act, and providing a uniform pro- 
cedure for constituting three-judge 
District Courts. 

Judge Orie L. Phillips as chairman 
of the Conference’s Committee sub- 
mitted its report concerning the 
status of these Conference proposals. 
The Conference was informed that 
the proposals had been introduced 
in the House of Representatives as 
H.R. 1468, H.R. 1470, and H.R. 
2271, and referred to the Committee 
on the Judiciary. Hearings were held 
by a subcommittee of the Committee 
on the Judiciary. After the adoption 
of two minor amendments which in 
nowise affected the substance of the 
bills, the full Commitee ordered the 
bills reported favorably. In seeking 
the attitude of the Attorney General 
with respect to the proposals, the 
Committee was informed that the 
Department favored two amend- 
ments to the bills. Because of the 
Committee’s desire to hear the Attor- 
ney General, report of the bills was 
postponed. 

The amendments proposed by the 
Department of Justice would (1) 
make the United States, rather than 
the administrative agency, the re- 
spondent in proceedings for review, 


and give the Attorney General, rath- 
er than the administrative agency 
which entered the order, the charge 
and control of the defense of review 
proceedings under the Act, and (2) 
would change the venue section and 
fix the venue in the circuit in which 
the party upon whose petition the 
order was made by the administra- 
tive agency has his residence, rather 
than the Circuit in which the peti- 
tioner for review resides. 

The Committee of the Conference 
in recommending disapproval by the 
Conference of the Attorney General’s 
proposals, reported with respect to 
the first amendment, that— 


We believe that the provision for 
unqualified right of intervention by 
the United States adequately protects 
the public interest and properly leaves 
the defense of the order challenged 
on review proceedings to the adminis- 
trative agency which entered the order. 
Counsel for the administrative agency 
are usually experts in the field, and, in 
the normal case, take the laboring oar 
in the defense of proceedings challeng- 
ing an order. When, in an exceptional 
case, it is deemed necessary in the 
public interest for the United States 
to become a party to the proceeding, 
the right of intervention is absolute, 
and the Department of Justice may 
intervene in the proceeding in behalf 
of the United States. 


and, with respect to the second 
amendment, that— 


In the first place, it will not cover 
all cases which will arise. The admin- 
istrative agencies make many orders 
in proceedings initiated by the 
agencies. In such cases, there is no 
“party upon whose petition the order 
was made.” The old venue provision 
was involved and presented many 
problems of interpretation. The venue 
provision proposed by your committee 
is plain and presents no problems of 
interpretation. To draw a _ venue 
provision making the residence of the 
party on whose application the order 
is entered determinative of venue, and 
then providing for the exceptions, or, 
in other words, improving the phrase- 
ology of the existing venue provision, 
would be most difficult. Your Commit- 
tee undertook to do that, and, after 
careful study, abandoned the effort 
and decided to make the residence of 
the petitioner for review determinative 
of venue. Once an order has been 
entered by the agency, the burden of 
defending litigation challenging the 
order is carried either by counsel for 
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the agency, or by the Department of 

Justice or both. The party on whose 

application the order is entered in the 

vast Majority of cases is merely a 

nominal party. 

The Conference reaffirmed its ap- 
proval of the legislative proposals 
which it had previously 
mended, and disapproved the amend- 
ments suggested by the Attorney 
General to the Congress. 

Ihe Conference reiterated its 
approval of the movement to codify 
and revise the Judicial Code, and 
directed that the Conference Com- 
mittee continue to cooperate with 
the Congress to this end. 

The Conference approved the 
text of proposed amendments of 
Rules 51, 52, 53, and 54 of the 
Supreme Court Rules on Admiralty. 


recom- 


Regulation of Admission to the 
Bar of the Federal Courts 


rhe report of the Conference Com- 
mittee to consider the advisability of 
regulating admission to the Bar of 
the federal Courts by uniform rules 
was submitted and discussed by its 
Chairman, Judge McAllister. The 
Conference concurred in the Com- 
mittee’s conclusion, and agreed that 
it is inadvisable to regulate admis- 
sion to the Bar of the federal Courts 
by uniform rules at this time. The 
directed 
that the report of the Committee be 


Conference ordered and 


Tax Discriminations 

(Continued from page 94) 

Hamel, of Washington, D. C. Dis- 
cussion in the Section of Taxation 
has been considerably along the 
lines discussed by Mr. Rudick (33 
A.B.A.J. 1001; October, 1947). It has 
been expected that the two Commit- 
tees might meet and act as a joint 


circulated throughout the judiciary 
as a matter of information and 
interest. 

Judge McAllister presented a letter 
from Judge Beaumont, a member of 
the Conference Committee, with a 
memorandum from the Committee 
with respect to the probable desir- 
ability of having the Boards of Bar 
Examiners of the various States in- 
corporate questions pertaining to 
procedure in federal Courts in their 
examinations and suggested that the 
matter be taken under advisement 
by the Conference. The Conference 
ordered the letter and memorandum 


accepted for future consideration. 


Progress in Statistical Reporting 

of the Work of Courts 

The report of the Committee on 
Judicial Statistics, presented by Will 
Shafroth, Chief of the Division of 
Procedural Studies and Statistics of 
the Administrative Office, placed 
emphasis on the importance of the 
experiments now being conducted 
by the Committee and the Adminis- 
trative Office in 
more 
practical method of weighing the 
case load in the various Courts. The 
present method of merely reporting 
the number of cases filed and the 
number of cases disposed of does not 
reflect the true picture with respect 


an endeavor to 


develop a satisfactory and 


agency in behalf of our Association. 
Meanwhile, local Bar Associations 
have been taking up the subject. A 
“Letter to the Editors”, elsewhere in 
this issue, criticizes plans which are 
deemed to involve too much super- 
vision and regulation by the govern- 
ment. 

Another project to which both 
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to the relative amount of work in 
each district. It was urged that the 
judiciary continue the cooperation 
it has evidenced in the past in con- 
nection with this particular under- 
taking. 

A review of the progress made in 
statistical reporting, and a statement 
concerning the value of the data 
accumulated by the Administrative 
Office, reflected a satisfactory con- 
dition. 

The several Circuit Judges re- 
viewed the experience had in their 
respective Circuits concerning pre- 
trial procedure methods. It was the 
sense of the Conference that the 
Conference Committee on Pre-trial 
Procedure should be _ reconstituted 
and reactivated. 

The Conference directed that the 
material and data submitted by the 
Attorney General with reference to 
his proposal concerning the adop- 
tion of uniform rules for all Circuit 
Courts of Appeals, regulating partic- 
ularly the preparation and contents 
of printed records on appeal and of 
appellate briefs, be circulated by the 
Director to the members of the Con- 
ference. 

Under the authority of the Con- 
ference, the Chief Justice made the 
assignments; and the 
Conference declared a recess, subject 
to the call of the Chief Justice. 


Committee 


Sections have given consideration is 
removal of dangers to excessive tax- 
ation of surviving partners on sums 
paid to the widow or estate of a 
deceased partner pursuant to agree- 
ment. The Taxation Section’s Com- 
mittee on Partnership, through Mark 
H. Johnson, is giving active consider- 
ation to this phase of the subject. 
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Tillman D. 
JOHNSON 


kota) and Fort Hall (Idaho), and be- 
gan the practice of law in Ogden, 
Utah, in 1889. He was a noted jury 
lawyer and an effective speaker in 
political campaigns. He has been a 
Democrat all his life—of the party of 
Jefferson, Jackson and Cleveland, he 
Says. 

After serving in the State Legisla- 
ture, he was appointed to the federal 
bench by President Wilson in No- 
vember of 1915. He has handled 
more than 16,000 cases in the thirty- 
two years he has been on the bench. 
“People don’t change; only condi- 
tions change,” was his birthday ob- 
servation. He has been a stalwart in 
protection of the rights of citizens 
and in the administration of justice, 
without fear or favor, and is heartily 
respected and beloved by lawyers and 
litigants alike. 


nary and Minister Plenipotentiary 
to the United States, El Salvador, 
Costa Rica, Panama, Uruguay, Para- 
guay, Holland, Denmark and Cuba. 
In the Mexican government he has 
held the offices of Under Secretary 
of Education and Fine Arts and of 
Assistant Secretary of Labor and So- 
cial Prevision. PADILLA NERVO rep- 
resented his country at the ILO Con- 
ference, the Assemblies of the League 
of Nations in Geneva in 1938 and 
1946, the Food and Agricultural 
Conference at Hot Springs, Vir- 
ginia, in 1943, the Preparatory Com- 
mission and UNESCO Conference 
in London, and various convocations 
of the United Nations since the San 
Francisco Conference in 1945. 


Hu C. 
ANDERSON 
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® On January 8 United States Dis- 
trict Judge JoHNson, of Salt Lake 
City, Utah, the oldest federal judge 
in active service, attained the age of 
ninety years and expressed the hope 


was € 
Luis Padilla his a 
editor 
has ce 


to th 


that he would exceed the longevity 
record of the late Mr. Justice 
Holmes, who retired from the Su- 
preme Court at ninety-one. 

Last November 22 he completed 
thirty-two years of service on the 
federal bench. He handled about a 
thousand cases during 1947. On his 
ninetieth birthday his calendar was 
current. “Work is my medicine”, he 
said. His tall, gaunt figure and kind- 
ly manner are familiar on the streets 
of Salt Lake City. He is the second 
United States District Judge to serve 
in Utah since its statehood. The 
first was Judge John Marshall, ap- 
pointed by President Grover Cleve- 
land. Both have served with fitness 
and distinction. 

JoHNson was born in Rutherford 
County, Tennessee, in 1858, and at- 
tended Cumberland University. He 
taught school in Tennessee, was prin- 
cipal of government schools for In- 
dians at Fort Bennett (South Da- 
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®" The Chairman of the Interim 
Committee (‘Little Assembly’’) of 
the General Assembly of the United 
Nations and presiding over the ses- 
sions in which it will be “on the job” 
for the General Assembly, is the 
gifted Mexican lawyer, Luis PADILLA 
Nervo, Deputy Chairman of the 
Mexican delegation in the absence 
of Castillo Najera, Minister of For- 
eign Affairs of the Republic of 
Mexico. 

The first incumbent of this impor- 
tant new chairmanship was born in 
Zamora, Michoacan, Mexico, in 
1898. After being graduated in law, 
he entered the diplomatic service of 
his country in 1920. He subsequent- 
ly served as Secretary of Embassy or 
Charge d’Affaires in Buenos Aires, 
Washington, London and Madrid, 
and from 1933 as Envoy Extraordi- 


=" The Presiding Justice of the Court 
of Appeals of Tennessee is a member 
and Presiding Judge of United States 
Military Tribunal III at Nuremberg, 
Germany. His selection as Presiding 
Judge was made by General Lucius 
D. Clay, American Military Com- 
mander. Associate Judges of the 
Tribunal are Superior Court Justice 
Edward J. Daly, of Connecticut, 
former Attorney General of that 
State, member of our Association 
since 1920, and member of some of 
its Committees before his appoint- 
ment to the bench, and William J. 
Wilkins, of Seattle, Washington. 

To Tribunal III was assigned the 
trial of war crimes charges against 
Alfred Krupp Von Bohlen und 
Halbach and eleven former directors 
of his $2,500,000,000 munitions firm. 
The charges include conspiracy with 
Hitler to wage war, war crimes, 
plunder of countries overrun by the 
Nazis, and misuse of slave labor, to 
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which charges pleas of “not guilty” 
have been entered. Krupp inherited 
the Krupp Armaments Works when 
he was only thirty-six years old, from 
his parents, Gustav and Bertha, both 
of whom had guns named for them— 
the “Big Bertha’ which bombarded 
Paris in World War I and the “Big 
Gustav” which shelled Sevastopol in 
World War II. 

Judge ANDERSON was born in 
Jackson, Tennessee, in 1890, attended 
the University of Tennessee, and 
received his law degree from Cumber- 
land University at Lebanon, Ten- 
nessee. He served as Attorney General 
of the 12th Judicial Circuit of 
rennessee, was a private in the 324th 
Field Signal Battalion in World War 
I, was a member of the State Senate 
of the 67th General Assembly of Ten- 
nessee and Chairman of the Legisla- 
tive Committee investigating finan- 
cial conditions, and did much toward 
bringing about reform in the han- 
dling of State finances. In 1933 he was 
appointed a justice of the Court of 
Appeals of Tennessee, composed of 
nine judges. In October of 1942 he 
was elected its presiding judge by 
his associates. He is an associate 
editor of the Tennessee Law Review, 
has contributed numbers of articles 
to that and other law periodicals, 
and is known as an effective speaker 
on national and international sub- 
jects, as well as legal topics. 


James Pinckney 
HART 


"At the age of 42, this Austin 
lawyer, member of our Association 
since 1939, has ascended the bench 
of the Supreme Court of Texas, 
through appointment by Governor 
Beauford H. Jester, a member of 
our Association since 1922. Only two 
members of that Court have begun 
service on it at an earlier age—Justice 
Sawnie Robertson, who went on the 





Court at 35 and served for two years, 
and Justice Nelson Phillips, who 
served eleven years in the Court 
after entering it at 39. Harr is 
the seventy-seventh Justice to sit in 
Texas’ highest Court; he succeeds 
Associate Justice C. §. Slatton, who 
resigned to take the place of the late 
John H. Bickett as general attorney 
for the Southwestern Bell Telephone 
Company. 

Hart was born in Austin in 1901, 
and was graduated from the Uni- 
versity of Texas and the Harvard 
Law School. He has practised law 
in Austin since he was admitted to 
the Bar in 1928. He has been District 
Attorney of Travis County, Special 
District Judge in the 53rd district, 
and Assistant Attorney General of 
Texas (1939-41), in which capacity 
he represented the State Railroad 
Commission. In public office and in 
private practice he has specialized 
in oil and gas litigation and in the 
law of oil and gas regulation by the 
State administrative agency. At a 
time when there is considerable 
agitation and apprehension as to the 
withholding or limitation of judicial 
review of agency determinations, his 
elevation is looked on as bringing to 
the Supreme Court of Texas a 
specialized experience (See: Judicial 
‘Deference’ to Administrative Agency 
‘Experience’ ”; our November issue, 
page 1121.) 


Charles Ghequiere 
FENWICK 





" The Treaty of Rio de Janeiro, 
signed on September 2 and published 
in full in our October issue, places 
large responsibilities in first instance 
on the Governing Board of the Pan- 
American Union, which has for many 
years been the organizer of peace, 
amity and unity in the Americas and 
the forerunner of the present 
hemispheric compact of the American 
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republics, made within the frame- 
work of the United Nations and 
pursuant to Article 51 of the Charter. 
Until the signing Nations constitute 
their Council of Foreign Ministers 
under the Treaty, many decisions are 
to be made by the Governing Board 
of the Pan-American Union. The 
Treaty has been acclaimed to the 
world, by Secretary of State Marshall 
and others, as pointing the way to 
great accomplishments by the law- 
abiding Nations which have the will 
to cooperate for peace and law. 
Under these circumstances an espe- 
cial importance attaches to the ap- 
pointment of Dr, Fenwick as the 
head of the Department of Interna- 
tional Law and Organization in the 
Pan-American Union. FENWICK is 
a veteran of the years of efforts for 
international law and Pan-American 
unity. Burn in Baltimore, Maryland, 
in 1880, he attended Loyola College 
(Baltimore) and obtained his Ph.D. 
degree at Johns Hopkins. First he 
was a law clerk in the Division of 
International Law of the Carnegie 
Endowment for International Peace 
(1911-14). He taught international 
law at the Washington College of 
Law and at Bryn Mawr College, 
where he became a professor in 1918. 
He has written many books and com- 
piled case-books on international 
law, and has translated from the 
German notable books in that field. 


As a juris-consult of international 
standing, FENwicK has held many 
posts identified with the development 
of law in the international sphere. 
He was a member of the United 
States Delegation to the Inter-Ameri- 
can Conference for the Maintenance 
of Peace in Buenos Aires in 1936; 
a delegate to the 8th International 
Conference of American States at 
Lima in 1938; a member of the Inter- 
American Neutrality Committee in 
1940-42, and has been a member of 
the Inter-American Juridical Com- 
mittee since 1942. In 1945 he was 
nominated by Venezuela to be a 
judge of the International Court of 
Justice, but was not elected. He will 
bring to his vital new post marked 
resources of experience, acquaintance 
and scholarship. 
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Philip C. 
JESSUP 


® The  fifty-seven-Nation Interim 
Committee, popularly referred to as 
the “Little Assembly” of the United 
Nations, which came into being at 
Lake Success on January 5, has as the 
deputy delegate of the United States 
Puitip C, Jessup, professor of inter- 
national law and diplomacy at Co- 
lumbia University, member of our 
1932. The chief 
and ranking delegate, of course, is 
former Senator Warren R. Austin, 


Association since 


Vermont lawyer, member of our As- 
sociation since 1912, whose career 
was sketched in 32 A.B.A.J. 423; July, 
1946. Jessup will sit in, most of the 
iume, for the United States. 

A sketch of his career was in 33 
\.B.A.J. 604; June, 1947. His ap 
pointment brings to the Interim 
Committee an experienced repre- 
sentative who has shown considera- 
ble aptitude for “getting along with 
Russia”. He was Assistant Secretary 
General of the Bretton Woods Con- 
ference, Adviser to the United States 
Delegation at the San Francisco Con- 
ference and American delegate on 
the General Assembly Committee on 
the Progressive Development of In- 
ternational Law and Its Codification. 

Nevertheless Jessup has not always 
seen eye-to-eye with the State Depart- 
ment as to United Nations affairs. 


In a letter to the New York Times 
on February 16, 1946, he was one of 
a group of professors who urged that 
bomb production by the United 
States be stopped during the discus- 
sion of the control of atomic energy 
in the United Nations Commission, 
He and his co-signers thus in sub- 
stance aided the Russian position 
that the continued production of 
atomic bombs prevented an atmos- 
phere of good faith. JEssup also 
signed the brief prepared by the 
American Association of the United 
Nations which asked the United 
States Supreme Court to hold that 
discriminatory provisions and prac- 
tices in real estate leases, deeds and 
transactions are now invalid be- 
cause of the United Nations Charter, 
ratified as a treaty with the advice 
and consent of the Senate. 


Notice by the Board of Elections 


® The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1948 Annual Meeting and end- 
ing at the adjournment of the An- 
nual Meeting in 1951: 
ARIZONA NEBRASKA 
Dist.oF COLUMBIA NEW JERSEY 
CONNECTICUT OKLAHOMA 
ILLINOIS PUERTO Rico 
IOwA SOUTH CAROLINA 
MAINE SOUTH DAKOTA 
MICHIGAN TEXAS 
MISSISSIPPI WASHINGTON 
MONTANA WYOMING 
Election will be held in the State of 
ARIZONA and in the 
District OF COLUMBIA 
for State Delegates to fill the va- 
cancy in the term expiring at the 
adjournment of the 1948 Annual 
Meeting. 
Election will be held in the State of 
New York 
for State Delegate to fill the vacancy 
in the term expiring at the adjourn- 
ment of the 1949 Annual Meeting. 
State Delegates elected to fill va- 
cancies take office immediately upon 
the certification of their election. 
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Nominating petitions for all State 
Delegates to be elected in 1948 must 
be filed with the Board of Elections 
not later than April 9, 1948. Peti- 
tions received too late for publica- 
tion in the April JouRNAL (deadline 
for receipt March 10) cannot be 
published prior to distribution of 
ballots, fixed by the Board of Elec- 
tions on April 20, 1948. 

Forms of nominating petitions for 
the three-year term, and separate 
forms of nominating petitions to fill 
vacancies may be obtained from the 
Headquarters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago 10, Illinois. Nomi- 
nating petitions must be received at 
the Headquarters of the Association 
before the close of business at 5:00 
P.M. April 9, 1948. 

Attention .is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 


State from which a State Delegate is 
to be elected in that year, may file 


(Nominating petitions for State Dele- 
gates are on page 170) 


with the Board of Elections, consti- 

tuted as hereinafter provided, a signed 

petition (which may be in parts), 
nominating a candidate for the office 
of State Delegate for and from such 

State. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 
member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the States in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 
Edward T. Fairchild 

Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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“Books for Lawyers. 


A DECLARATION OF LEGAL 
FAITH. By Wiley Rutledge. Law- 
rence, Kansas: University of Kansas 
Press. 1947. $2.00. Pages 82. 

“We of the Supreme Court se- 
cure freedom of speech for everyone 
else, and deny it to ourselves.” So 
Mr, Justice Frankfurter said in a re- 
talk at the Harvard 
Law School.! Despite this self-deny- 
ing ordinance, some of the justices 
do find it possible publicly to express 
themselves on legal topics at other 
times than during the course of the 
argument of counsel and on opinion 
days. No violence to the 
proprieties by stating what the Court 
has held, by indicating the trend of 
decisions, or by adumbrating the 
problems that are beginning to loom. 
Both Mr. Justice Jackson and Mr. 
Justice Frankfurter demonstrated 
this in their Cardozo Lectures before 
the Association of the Bar of the City 
of New York—the one discussing 
“The Full Faith and Credit Clause” 
and the other “Statutory Construc- 
tion . 


cent informal 


is done 


In declaring in these lectures be- 
fore the Law School of the Univer- 
sity of Kansas his legal faith, Mr. 
Justice Rutledge has equalled his 
brethren in his observance of the 
canons of good taste, and, also like 
them, has succeeded in throwing a 
penetrating light upon the work of 
the Court—present and future. 

Mr. Justice Rutledge premises that 
the hope of mankind lies in the 
acceptance of justice under law; he 
finds that the promise of fulfillment 
of that hope rests in world govern- 
ment upon the federal principle. For 
this he accepts as a model our federal 
Union, and thence proceeds to point 
out the part the commerce clause has 
played in making that Union both 


permanent and strong. 

The commerce clause is an old 
subject but here it is viewed in a new 
setting by one who is not only 
familiar with everything that has 
been done under it but who has the 
opportunity of knowing everything 
that has been or is likely to be urged 
about it. 

The 
preted by Marshall was, so the argu- 


commerce clause as_ inter- 
ment runs, the catalyst of the Union. 
It is characterized as “the foundation 
of a prosperity which could not have 
the 


tions” and as the basis for “the vast 


surmounted outlawed _ restric- 
economic development and present 
industrial power of the nation. To it 
may be credited largely the fact we 
are an independent and democratic 
country today. For, together with the 
will and the strength of our people, 
it was the basis for victory in the war 
just closed.” (page 27). 

While Mr. Justice Rutledge men- 
tions he does not discuss the vast 
federal 
commerce. His comments are. direc- 
ted rather to a description of the 
Court’s starting-point and of the 


expansion of power over 


place where it has now arrived. 
“Large areas of productive activity 
were regarded, in the prevailing 
state of economic development, as 
not being commerce at all. Ideas of 
States’ rights affected notions of the 
scope of State and federal power, to 
make such things as mining, manu- 
facturing, and farming seem local, 
not national in character and effects, 
although their products moved in- 
terstate.” (page 40). As to the pres- 
ent: “There still are limits to the 
federal commerce power, some placed 
by other constitutional limitations, 
such as due process, not by the com- 
merce clause itself; and other limits 


are dictated by considerations affect- 
ing the necessary and appropriate 
scope for play of State rather than 
federal power.” (pages 43-44) . 
Interesting not only in this con- 
nection but generally as coming 
from a member of the present Court 
is the confession of faith as to the 
weight to be given stare decisis: The 
judge “has great and concrete tra- 
ditions to guide him. He has the 
experience of his fathers. And so far 
as the circumstances of his time may 
differ from theirs, calling for different 
action, he has the prevailing sense 
of his community to go by... . Not 
his own will or desire, therefore, but 
his measurement made to the best 
of his whole ability of the balance 
between long-accepted tradition and 
prevailing demand, must determine 
his course. Thus and only thus may 
we have a government of the living 
law and not a government of the 
personal whims of men or of law 
archaic and outworn.” (page 17). 
It is in defining the effect of the 
commerce clause on State legislation 
that Mr. Justice Rutledge is most 
specific. He traces in detail the ero- 
sion of the Marshall doctrine that 
whenever a subject was included in 
the power of Congress it was by con- 
stitutional mandate excluded from 
the scope of State legislation. Here 
he gives deserved credit to Chief 
Justice Taney as “an able, careful, 
concrete jurist a statesman of 
great common sense.”” From Taney’s 
reasoning have stemmed two theories 
—both contrary to Marshall’s view— 
as to the effect of the inaction of 
Congress: One that from this silence 
the Court must find whether Con- 
gress intended to permit or to pro- 
hibit State action; the other that so 
long as Congress is silent there is 
neither any constitutional nor legis- 
lative impediment to State legisla- 
tion. The first of these Mr. Justice 





1. The Harvard Law School Record, December 
2, 1947. The Record’s Report continues: ‘'There- 
fore, although we would enjoy speaking on such 
topics as ‘Chief Justices | Have Known’ or ‘The 
Nine Old Men versus the Nine Young Men, A 
Study in Comparative Jurisprudence’ he would 
(sic) have to forego that pleasure." 
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Rutledge impliedly criticizes as af- 
fording too great latitude for the pre- 
dilections of judges. The other he 
finds still struggling for recognition. 
All lawyers have an intellectual 
curiosity to know what is in the at- 
titude of each justice. The wisecracks 
of columnists and the solemn pro- 
nouncements of authors of books 
about the Court are mere guesses— 
frequently less accurate than one’s 
own conclusions. Majority opinions 
—diluted to be made potable for 
associates—are not always revealing; 
even dissents are limited to a parti- 
cular case and frequently to a single 
phase of that case. Here, however, 
one justice partly lifts the curtain. 


WALTER P. ARMSTRONG 
Memphis, Tennessee 


Tue MEANING OF TREASON. 
By Rebecca West. New York: Vik- 
ing Press. 1947. $3.50. Pages 307. 
The superb literary and reporto- 
rial craftsmanship of Rebecca West 
is reflected in this work, which is 
recommended as highly advisable 
reading for lawyers and others who 
are puzzled by some _ present-day 
manifestations and resultant legal 
problems in America, Her reporting 
of the courtroom scenes during the 
treason trials of William Joyce 
(“Lord Haw-Haw”), Baillie-Stewart, 
and John Amery, is thrilling and 
most competent; the light she throws 
on traitors, international gangsters, 
and their grotesque hangers-on, is il- 
luminating. Most timely and useful 
of all is her masterly analysis of the 
motivations of treason and traitors 
—the warped and twisted mentalities 
which lead men and women, often in 
the best of families, to turn against 
their country and its institutions of 
freedom and become the mouth- 
pieces and tools of alien ideologies 
and agents which seem to offer them 
prominence and power which the 
good sense of their own countrymen 
has withheld from them. Miss West 
gives admonitory warning that dis- 
tinctions cannot be clearly drawn 
between those who are exposed and 
condemned as traitors because of 
overt acts against the survival of 
their community and those whose 
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philosophies, associations and more 
adroit activities are hardly less sub- 
versive and may be even more dam- 
aging to the foundations. 
Unerringly she places large re- 
sponsibility on the decline of belief 
in God and “the divine will mir- 
rored in nature”. She says: “This is 
the faith that has kept jurisprudence 
an honest and potent exercise 
throughout the ages, and still keeps 
it so, though the decline in religion 
has made many find other names 
” Miss West analyzes, too, the 
reasoning which led some people to 
say that traitors such as William 
Joyce should not be hanged. To her, 
those who said such things 
had wholly lost this conception of law. 
They do not believe in the divine 
will; they do not believe, either, in 
the service of humanity, the rights of 
the state, the sovereignty of intelli- 
gence or moral sense, to the extent of 
imposing penalties for treachery to 
the sought social end; which means 
that they do not believe in it at all. 
They wish the law to be purely arbi- 
trary: a transparent checkerboard laid 
over life, as an addition to its hazards, 
and even as a disguise for its real haz- 
ards. 


W. L. R. 


Tue GIRL WHO RAN FOR 
PRESIDENT. By Laura Kerr. New 


York: Thomas Nelson and Sons. 
1947. $2.50. Pages 192. 

This is hardly an adult biography, 
but it tells interestingly the story of 
Belva Lockwood, who seventy-five 
years ago became the first woman 
lawyer, against much opposition, and 
in 1884 was nominated for President 
of the United States by the Women’s 
Party in California at a time when 
women could not even vote. She re- 
ceived a creditable number of votes 
in the States in which she could get 
on the ballot. 

She was born Belva Ann Bennett, 
in the Town of Royalton in the 
rugged Western New York region 
in which took place such events as 
the beginnings of the Chautauqua 
summer assemblies, the Grange, the 
careers of the Fox sisters, the discov- 
ery of the Book of Mormon, and 
the WCTU. Her childhood days were 
the days of Tyler and Van Buren as 
President, passenger traffic on the 


Erie Canal, Samuel Morse’s inven- 
tion of the magnetic telegraph, near- 
fighting along the Niagara River be- 
cause individual Americans were 
trying to aid Canadian insurrec- 
tionists. Her first husband, Uriah 
McNall, was hurt in a sawmill acci- 
dent, and died. Belva started school- 
teaching at eight dollars per week, 
later attended Genessee College at 
Lima, became preceptress of the 
Lockport Union School, made the 
acquaintance of Elizabeth Cady 
Stanton (daughter of Judge Stanton 
of New York City) and Susan B. An- 
thony, went to Washington when 
the War Between the States ended, 
and married Dr. Ezekiel Lockwood, 
an elderly dentist who gained fame 
as her husband. 

Belva decided to study law; Co- 
lumbian University would not ad- 
mit a woman. Vice-Chancellor 
Wedgewood of the new National 
University Law School started pri- 
vately a small class of ambitious 
young women; Belva passed the ex- 
aminations, but was refused a diplo- 
ma. In those days the President 
of the United States personally 
signed all diplomas for the school; 
Wedgewood put one for Belva in a 
batch he sent to the White House; 
President Grant signed it as a mat- 
ter of course; and the little farm girl 
from upstate New York was admit- 
ted to the District of Columbia Bar 
as the first woman lawyer. The Su- 
preme Court refused to consider her 
application, as did the Courts of 
Maryland, where a judge asserted in 
thunderous tones that in the stat- 
utes of the States there is “no refer- 
ence to feminine nouns. Women 
are not wanted or needed in the 
Courts. Their place is in the home, 
to wait upon their husbands, to 
bring up the children, to cook the 
meals, make beds, polish pans and 
dust furniture.” The foundations 
of the republic were deemed to be 
imperiled by the idea that there 
could be a place at the Bar for wom- 
en. But a bitterly-contested Act of 
Congress overruled the members of 
the Supreme Court and opened for 
her and other women its swinging 
gate through which lawyers passed 
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to stand in the august presence 
where admission was moved. 

Years of activity in the profession 
and in public causes followed. If 
you wish a measuring-stick to gauge 
how far and how fast our country 
has moved and how swift and cer- 
tain are the processes by which evo- 
lutionary changes come if men and 
women will have patience as well as 
persistence, Belva Lockwood’s ca- 
reer and crusades give it to you— 
votes for women, equal educational 
opportunities for women, opening 
of the professions to women, inter- 
national organization for peace and 
law, equal pay for women as for men 
in the civil service—can it be that 
these things were bitterly, and for 
a long time successfully, opposed in 
\merica within the lifetime of many 
of us? 

For nearly forty years Belva Lock- 
wood practiced law at 619 F Street 
in Washington, and argued cases in 
the Court at whose portals she had 
vainly petitioned, She was a woman 
of much charm as well as force and 
skill; her convictions were deeply 
\merican. She ran for President to 
dramatize the fight for women’s po- 
litical rights. In a petition which she 
filed in Congress late in 1884, she 
stated that she “did receive .. . the 
entire electoral vote of the State of 
Indiana”. This is not according to 
my book, which records Indiana as 
voting for Cleveland and Hendrick. 
She worked closely with women 
leaders of the “equal rights” agita- 
tion, including Dr. Mary Walker of 
the “divided skirts” (not exactly like 
her personification in “Bloomer 
Girl” of the current stage); terrific 
ruction and ridicule arose wherever 
they went, as I well remember from 
a visit they paid to Western New 
York. Belva Lockwood lived to see 
the profession of law opened gen- 
crally to women, the franchise grant- 
ed to them, most of her objectives 
become commonplaces of American 
life. At the age of 84, she went abroad 
for the State Department to carry 
the message of peace and law to the 
women of the world. She died at 86, 
a month after the United States en- 
tered World War I. W.L.R. 
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ConrEssions OF AN UNCOM. | as an “articled clerk”. He likes to be 
MON ATTORNEY. By Reginald L. able to “smell back to Elizabethan 
Hine. New York: The MacMillan times” and to rummage devoutly in 
Company. 1947. $4.00. Pages xix,268. the minutiae of parochial English 

Hitchin, population 17,250 in history. He thinks that he will be 
1942, is thirty-two miles north of remembered “as the devoted 
London on the London Northeast- chronicler of the little town of Hit- 
ern Railway and four miles north- chin”. 


best 


west of Hertford, county-town of 
Hertfordshire. ‘“‘Not the most his- 
toric of towns, it has many 
charms, and among them are the 
old houses that have survived all 
local ‘improvements’. Quaint sign- 
boards swing slowly to and fro in the 
Indeed, there is an al- 


As the uncommon lawyer, Mr. 
Hine pays little heed to The Un- 
common Law® or any other kind as 
such. True, he did discover an old 
ceremonial 
where the bride was clothed only in 
her scanties. Purpose: Legally to in- 
sulate the husband from liability 
for her pre-marital debts. He pre- 
fers to use the law practice as (1) a 
meal-ticket and (2) a tool with which 
to uncover raw material for his pen 
to refine. As a sample of the distil- 
late brewed: sip the account of his 


practice of marriage 


breeze. 
most mediaeval (sic) charm about 
some of the small winding streets. 
A careful survey would con- 
vince you that artists of all schools 
would find pictures here.”’? In the 
vicinity are found artefacts from the 
days of prehistoric man through 
several intermediate stages to the 
modern days of Saxon, Dane, Ro- 
man and Norman. Henry the Phi- 
landerer gave the town first to Cath- 
erine of Aragon, then to Anne Bo- 
leyn, then to Jane Seymour.” 

Messrs. Hawkins & Co., solicitors,* 
Portmill Lane, Hitchin, carry the 
name of principals* out of the prac- 
tice some seventy years,5 and claim 
a continuous tradition since 1591 
(Drake et cohorts v. Spanish Arma- 
da, 1588). Their offices, located on a 
“small winding street” and equipped 
with both first second-class 
waiting rooms, despite 
some half-hearted complaints to be 
disheveled, untidy, becluttered and 
dusty. 

Reginald Hine, 
Hawkins for thirty-five years, began 


race with a family to destroy porn- 
ographic photographs belonging to 
a deceased client, or try his recom- 
mended method of disposing of the 
decedent. (Cremation 
will soon become compulsory in 
England, he thinks.) To grace any 
old curiosity shop, try his palin- 
droms, the story of the wrong pair 
of trousers, and the proposal to out- 
the commonplace feminine 
weapons for seduction.* 


ashes of a 


law 


For all our common traditions, an 
American “reasonable man” would 
be surprised at an English solicitor’s 
belief in ghosts* and at the (to us) 
outmoded denigration of the body, 
having become accustomed, even if 
not a subscriber, to the practices 
epitomized by “souped-up” Holly- 
wood glamour.® A trace of the Eng- 
lish caste system (in years long past, 


and 
continue 


associated with 








partnership . . .'". However, “The continued use 
of the name of . . . (a) deceased . . . partner 
may be permissable by local custom. .."'. The 
existence of the custom in England is explicitly 
recognized. Opinion 6, Committee on Professional 

3. The term ‘“‘attorney’’, among others, wos Ethics and Grievances, American Bor Association. 
abolished by statute in England in favor of ‘‘solici- 6. Herbert, The Uncommon Law. Doubledoy 
tor’. Supreme Court of Judiceture Act of 1873, Doran & Co., New York: 1936. A delightful col- 
36 & 37 Victoria, Section 87. lection of satirical mock opinions in imagined 

4. Sir Henry Hawkins, (1817-1907), of the Eng- controversies. 
lish bench, and his illustrious father, John Hawkins 7. An 18th Century House of Commons bill to 
(1791-1877) are included in biographies by the forbid the use of scent, paints, cosmetic washes, 
author. Hitchin Worthies: Four Centuries of Eng- high-heeled shoes, and (‘The New Look’’?) bol- 
lish Life. London: George Allen & Unwin, Ltd. stered hips, with a resulting marriage voided. 
1932. (Page 7). 

5. The use of the ‘'& Co."’ suffix will be more 8. See also Busch: “A Who's Who of English 
surprising to the American lawyer than the con- Ghosts," in Life magazine for September 22, 
tinuation of the name of the deceased partner. 1947, “By and large, unlike the majority of 
Canon 33 of the Code of Ethics of the American Americans, the majority of the British believe in 
Bar Association directs that ‘‘No trade name ghosts... ‘" page 126. 
should be used to disguise the practitioner or his 9. See keen perception beautifully expounded 


1. Tompkins, Highways 
fordshire. 1902. 
page 220. 

2. \bid., page 216. 
of history. 


ond Bywoys In Hert- 
London: Macmillan & Co. Ltd., 


Mr. Hine ignores this bit 
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rich people were “interred”, com- 
moners were “buried”, and paupers 
were “caste into the grave’’) will re- 
mind, and infuriate anew, those who 
recall the distinction in terms be- 
tween “officers and their ladies” and 
“enlisted men and their wives” so 
often 
American 
military society circles in the all-too- 
recent past.!° 


undemocratically and unre- 


alistically used even in 


Not exclusively a raconteur nor a 
man of letters nor an antiquarian, 
Mr. Hine muses concerning prob- 
lems of lesser levity. He shares the 
common struggle to free the mind 
from intellectual provincialism, but 
fears that in reaction, we may be- 
Do we, 
he wonders, believe enough about 


come lazy latitudinarians. 
religion to care?!! Intrusion upon 
the feelings and privacy of others 
should not be an unregulatable in- 
cident to the right of religious free- 
dom, he would hold with Mr. Jus- 
tice Jackson.'* His views on the law 
as the pariah of professions, while 
not thoroughly developed, recur in 
dozens of regretting connections. 
Solicitor Hine has ingratiatingly 
shared with men of like passions the 
happiness of his experiences. Rum- 
maging shows a few old shoes to be 
discarded and some attractive cos- 
tume jewelry useful for an occasion 
or with an appropriate ensemble. 
There are a number 
jewels. Most lawyers should find 


of valuable 


Confessions absorbing, if only for 
the meticulous, intriguing manner 
in which the little things of an in- 
teresting lifetime are related for ef- 
fortless enjoyment. 

Columbus, Ohio. RICHARD T. BoEHM 


WwW ILLIAM RUFUS DAY: SU- 
PREME COURT JUSTICE FROM 
OHIO. By Joseph E. McLean. Balti- 
more: The Johns Hopkins Press. 
1947.) $2.00. Pages xiv, 172. 

Judged by the standards of his 
time, Justice Day was an unusually 


capable lawyer and judge; he was 
not, however, either brilliant or par- 
ticularly forceful; it was partly pro- 
pinquity or chance, as well as talent, 
that landed him in the high position 
he occupied. 
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For more than a quarter of a cen- 
tury Day was an active and successful 
trial lawyer in Canton, Ohio, repre- 
senting chiefly small local business 
corporations, He was an intimate 
friend of his fellow-townsman, Wil- 
liam McKinley. When McKinley, 
upon being elected to Congress, re- 
tired from the practice, Day became 
his friend’s legal, personal and politi- 
cal adviser. It was natural that Mc- 
Kinley, when he became President, 
should tender Day a political posi- 
tion. The Attorney-Generalship was 
offered but Day declined. In finally 
accepting a lesser office, Day was 
motivated not by his own ambition 
but by his devotion to McKinley. 

The new Secretary of State, John 
Sherman, was, because of age and at 
least partial senility, incapable of 
discharging fully the duties of his 
office. Prior to his appointment, 
Sherman had been a Senator from 
Ohio; and the story was that he had 
been given the State Department to 
make a place in the Senate for Mar- 
cus Hanna. In any event there was 
urgent need for a competent Assist- 
ant Secretary to assume direction of 
the department, and this task Mc- 
Kinley prevailed on Day to accept. 
Sherman’s inevitable resignation was 
tendered and accepted, at the out- 
break of the Spanish-American War; 
Day became Secretary of State. 

When the war ended Day resigned 
and was succeeded by John Hay. 
Again, however, Day yielded to the 
President’s wishes and became head 
of the American delegation to the 
Paris Peace Conference, of which the 
late John Bassett Moore was the 
Secretary. 

In each of these positions Day’s 


performance was thoroughly charac. 
teristic—nothing superlative, every. 
thing competent and beyond criti- 
cism. 

His mission at Paris accomplished, 
Day resumed private practice. Al- 
most immediately he was appointed 
to the Circuit Court of Appeals for 
the Sixth Circuit, whose two other 
judges were William Howard Taft 
and H. H. Lurton. During his four 
years on this bench Day proved him- 
self an excellent Circuit Judge; in- 
deed, it seems that of all the posi- 
tions he held, this best suited his 
character and talents. 

It was not Day’s friend McKinley, 
but Theodore Roosevelt who ap- 
pointed Day to the Supreme Court 
as the successor to Justice Shiras 
when Taft had declined to accept the 
place. The reasons for Roosevelt's 
choice are not entirely clear. It is 
probable that Taft suggested Day 
and that Roosevelt accepted this rec- 
ommendation after satisfying him- 
self, as he did when he appointed 
Holmes, that Day’s views were 
“sound”. Unlike Holmes, Day did 
not disappoint the President; not 
only did Day vote with the majority 
in the Northern Securities case but 
throughout his incumbency he fa- 
vored the vigorous enforcement of 
the anti-trust laws. 

Having originally undertaken this 
study as a doctoral dissertation, nat- 
urally Dr. McLean is chiefly con- 
cerned with Day’s constitutional 
views as disclosed by his votes and 
opinions. Day’s service as Justice 
covered two decades—a period dur- 
ing which there was a transition from 
a common law Court to a tribunal 
eager to stamp its views upon the 





by Winthrop Sargeant, ‘The Cult of The Love 
Goddess In America’’ in Life magazine for No- 
vember 10, 1947. ‘‘The ambition of all Hollywood 
is either to be worth looking at or to manipulate 
the careers of those who are. . ."' (page 85). 
The function of some public property females is 
only incidentally (that of) a movie actress and 
a dancer; (primarily, their) . . . place in... 
American Civilization (is) . . . that of an import- 
ant religious institution .. . The proper heading 
for the discussion of this phenomenon is, obvious- 
ly, not esthetics but theology .. ."' (page 81). 
“It is difficult to avoid the conclusion that Ameri- 
cans... think of sex as the ultimate goal of all 
their social and economic activity... °"' (page 82). 

10. My animus is not that of a victim but the 
result of sympathetic admiration and affection for 
respectable, deserving but typical men who were 
under my control as an officer. 


11. How would he have voted as an honorable 
justice of the Supreme Court of the United States 
in o rehearing of the difficult decision in Everson 
v Board of Education (1947) 330 U. S. 1, 91 L. e4 
472, 67 S. Ct. 644, 168 A. L. R. 1392? Both sides 
would find some comfort in his recorded reflec 
tions. 

12. See Douglas v. Jeanette (1943), 319 U. S$ 
157, at page 174-5, 87 L. ed. 1324, 63 S. Ct. 877 
Martin v. Struthers (1943), 319 U. S. 141, and the 
leading case of Murdock v. Pennsylvania (1943 
319 U. S. 105. See page 36 of his book for an 
account of his scrape with too-eager reformers 
then read Mr. Justice Jackson's scourging dissents 
319 U. S. at nave 174 





1. While this volume bears a 1946 imprint, tt 
was not actually completed and distributed until 
co few weeks ago. 
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Constitution and constantly puzzled 
by trying to guess what was in the 
minds of Congressmen when they 
voted for an Act under construction. 
lo Day as to most of his fellow jus- 
tices, constitutional law was a new 
field; they welcomed the support of 


precedents and were concerned with ° 


interpreting them rather than with 
questioning their validity. Such new 
principles as they were forced to ap- 
ply to new conditions were “pricked 
out” from old opinions, just as had 
been done at common law. Only the 
more liberal believed in a mild grad- 
ualism, Not even the dissenters 
thought of the Constitution as a 
palimpsest; they did not mean to 
obscure the ancient readings; at most 
they sought to intercept them in a 
way that would give them contempo- 
raneous validity. 

Dr. McLean places Day about mid- 
way between the more conservative 
and the more liberal members of the 
Court. Liberalism is found in Day’s 
insistence upon a rigid application 
of the anti-trust laws and in his be- 
lief in permitting great latitude to 
State legislation. Dr. McLean’s anal- 
ysis of Day’s attitude toward these 
problems is clearly correct. Day at 
first definitively rejected, but even- 
tually acquiesced in with reluctance 
and only by his silence, the “rule of 
reason” as applied to the Sherman 
Act; he was always inclined to give 
State legislation the benefit of the 
doubt. 

The reasons assigned for Day’s 
predilections on the latter constitute 
one of the most interesting phases 
of this study: Dr. McLean attributes 
them partly to the fact that Day had 
had, except in foreign affairs, no ex- 
perience under the national govern- 
ment, and largely to Day’s great re- 
spect for the State judiciary—in- 
grained because his great-grandfather 
had been Chief Justice of the Su- 
preme Court of Connecticut, his 
grandfather a Justice, and his father 
a Chief Justice, of the Supreme Court 
of Ohio. 

If Day found in the reserved pow- 
ers of the States sanction for their 
experimental legislation, he also 
found there a delimitation upon in- 


novations by the national govern- 
ment. While generally inclined to be 
a strict constructionist where Con- 
gressional power was involved, he be- 
came rigid and unyielding when au- 
thority was sought under the inter- 
state commerce clause. To him in- 
terstate commerce meant transporta- 
tion; preparatory manufacturing and 
still less preparatory agriculture did 
not even remotely resemble it. He 
is best remembered as the author of 
the majority opinion in Hammer v. 
Dagenhart? which invalidated an Act 
of Congress prohibiting the transpor- 
tation in interstate commerce of the 
products of child labor—an opinion 
which Chief Justice Stone character- 
ized as “a departure from the prin- 
ciples which have prevailed in 
the interpretation of the commerce 
clause both before and since the 
decision.””8 

Is Day’s career as a Justice worth 
recording? His personality was not 
colorful; his views were not extreme; 
his style was pedestrian; the influence 
he exerted upon the Court was 
chiefly in conference. Dr. McLean’s 
view is that “we lose something in 
the way of understanding of the 
Court if we forget the much larger 
number of less colorful members 
who carry on the major portion of 
the work of the Court and in large 
part determine its basic character.” 
(page 11). As a matter of historical 
accuracy this has been true since the 
Court passed from under the com- 
plete domination of Marshall. More- 
over, such studies of the Associate 
Justices, when related to the imme- 
diate past, would until recently have 
made more nearly predictable the 
future course of decision, for the 
present is the first Court that has 
evinced a tendency completely to 
break with precedent. 


WALTER P. ARMSTRONG 


Memphis, Tennessee 


Day GEROUS WORDS: A 
GUIDE TO THE LAW OF LI- 
BEL. By Philip Wittenberg. New 
York: Columbia University Press. 
November, 1947. $5.00. Pages 334. 
This book appears to have been 


“Books for Lawyers” 


written primarily for the layman— 
editors, publishers, reporters, critics, 
writers of political advertisements 
and circulars, etc. Its stated purpose 
is to foster an awareness of the ele- 
ments of libel—what words and com- 
binations of words, what imputa- 
tions, have been held libellous from 
time to time, what privileges are rec- 
ognized, what are the metes and 
bounds of “fair comment”, etc. Libel 
in literature and journalism, car- 
toons and photographs, and in radio 
broadcasts, is covered. The author is 
a New York lawyer who has dealt 
with copyright, trade-mark and libel 
litigation. 

The work is soundly written and 
is practical in its approach and 
treatment. Of its usefulness in ready 
reference for those for whom it was 
written, a critical examination leaves 
no doubt. Indeed, for a lawyer who 
has to pass on potentially actionable 
“copy” for newspapers or magazines 
and do what he can to keep the text 
from risking libel, this is a good book 
to keep handy. From a lawyer's point 
of view, it appears strange to find no 
citations of cases in the very useful 
chronological tabulation of “Terms 
Judged Libellous”. This omission 
appears to have been intentional, so 
as to emphasize that “the current 
mores” is a true test of libel, as may 
be instanced by the current contro- 
versy, in the New York Court of Ap- 
peals and elsewhere, as to whether it 





2. 247 U. S. 251 (1918). 

3. United States v. Darby, 312 U. S. 100 (1941), 
expressly overriding Hammer v. Dagenhart. 

4. John W. Davis in a letter to Dr. Mclean 
wrote that Day's “‘greatest value was probably 
in conference. His tact, his personal charm, his 
knowledge of the law, and his honest-mindedness 
were of extreme importance in discussion with 
his brother jurists." (pages 61-62). A letter from 
former Justice John H. Clarke is to the same 
effect. (page 66). Justice John Archibald Camp- 
bell, at the exercises in commemoration of 
Justice Benjamin R. Curtis in 1874, said, as 
chronicled in the twentieth of Wallace's Reports, 
that of all the enumerated duties performed by a 
Justice of the Supreme Court, “the most arduous 
and responsible duty is in the conference."’ Ad- 
dressing the New York County Lawyers’ Associa- 
tion in 1911, Charles Evans Hughes, then an Asso- 
ciate Justice, declared concerning the traditions 
of the conference that “In the conferences of the 
Justices of the Supreme Court of the United States 
there is exhibited a candor, a comprehensiveness, 
a sincerity and a complete devotion to their task, 
that | am sure would be most gratifying to the 
entire people of the Union, could they know more 
intimately what actually takes place." 
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is libellous to call a man a Com- 
munist. The various chapters con- 
tain citations and discussions of de- 
cided cases, and the book is well 
indexed. 


A CONCISE HISTORY OF THE 
LAW OF NATIONS. By Arthur 
Nussbaum. New York: The Macmil- 
lan Company. 1947. $4.50. Pages xi, 
Ol. 

Average textbooks on internation- 
al law contain only a few pages on 
its history, and some authors—for in- 
stance Hyde in his monumental trea- 
tise On international law (reviewed 
in 31 A.B.A.J. 589; November, 1945) 
—have left out historical introduc- 
tions entirely. Of course, when they 
deal with a particular rule of law, 
they often trace its evolution as far 
back as the Seventeenth Century, but 
the reader has to evaluate by himself 
the importance of the data presented 
by the author, without the benefit of 
an adequate historical background. 

Professor Nussbaum, professor of 
public law at Columbia University 
and a well-known author on conflict 
of laws, provides in his new book a 
guide for those who are lost in a 
jungle of citations. When an author 
or a judge confronts a lawyer with a 
string of unfamiliar names such as 
Suarez, Grotius, Vattel or Bluntschli, 
he does not have to accept them on 
trust but can look them up in Nuss- 
baum’s book and see for himself 
whether they belong to real “authori- 
ties” or to persons without repute. 
He can also find in this book the 
historical setting in which various 
doctrines have originated, and may 
trace their evolution to glory or 
defeat. 


One has to admit that Professor 
Nussbaum has sailed with courage 
over the vast sea of facts which he 
tries to encompass in his “concise” 
history. Between the Sumerian treaty 
of 3100 B.C. and the San Francisco 
Charter of 1945 A.D., the Muse of 
History has stopped at many places 
and the contributions of many na- 
tions and of their rulers, of great 
judges, lawyers and professors had to 
be given due credit. Only strong and 
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rich kings could afford to build great 
stone monuments commemorating 
their deeds, and no wonder that our 
first documents are limited to treaties 
recorded on such monuments. Mil- 
leniums had to pass before individual 
contributions to the evolution of the 
law could leave an imprint big 
enough to be preserved until our 
times. But still we are groping in the 
dark in those early ages and every 
small discovery increases our knowl- 
edge of this epoch a hundredfold. 
with 
these early, and some later, times in a 
rather supercilious manner unbecom- 
ing to a historian. Because there is 
no available evidence of certain rules 
or practices, the author assumes that 
no such rules could have been de- 
veloped then. Even where rules close- 
ly paralleling ours existed, he dis- 
misses them often as an interesting 
curiosity of no importance. No at- 
tempt is made to follow in this lim- 
ited field of legal history the path 
blazed by Toynbee in the field of 
general history, though on almost 
every page opportunities present 
themselves for showing that in differ- 
ent types of civilizations certain rules 
of international law become neces- 
sary at a certain point in their evo- 
lution and are supplanted by others 
when a civilization reaches a turning 
point. 


Professor Nussbaum deals 


In many respects, the book also 
shows an unnecessary bias. Professor 
Nussbaum extols the Romans and be- 
littles the Greeks, discounts the con- 
tribution of the Spanish writers of 
the Sixteenth Century and of the ad- 
herents of the natural law theory in 
the Eighteenth. On the other hand, 
he bestows his favor on the “positiv- 
ist” school of Moser and Martens. 
Though the author contends that 
international law has developed real- 
ly during the last hundred years, he 
devotes to that period only one-third 
of the book. He delves with relish 
into the details of life of early au- 
thors and does not hesitate to print 
anecdotes which might be useful for 
relieving the monotony of a class- 
room but find no proper place in a 
scholarly book, especially when the 
author blames the omission of other 


important data on the limitations of 
spac e. 

All the doctrinal developments 
of the last 150 years are compressed 
into a space smaller than that given 
to five writers of the Sixteenth Cen- 
tury. In consequence, one finds no 
account of the writings of such 
French writers as Bonfils, Fauchille 
and Gidel, of Italians such as Cava- 
glieri, Fedozzi and Anazilotti, of 
Fiore’s code of international law, o1 
of the new approach of Scelle and 
Politis. In general, the strongest 
parts of the book are those in which 
the author could rely on previous 
histories or On groups of mono- 
graphs, but it becomes threadbare 
where a new path had to be broken. 
This defect becomes especially pro- 
nounced when the author describes 
recent developments. 

Perhaps the treatment which was 
proper for early days, where there 
were only a few events and a limited 
group of important persons to deal 
with, cannot be applied where rele- 
vant events and persons multiply to 
unmanageable proportions. An ex- 
haustive survey will have to be pre- 
ceded by a score of monographs 
dealing with various aspects of the 
subject. Professor Nussbaum’s “con- 
cise” history fills the gap until the 
fulfillment of this bigger task. As it 
is the only up-to-date book on the 
subject, it will for a while constitute 
a starting point for any historical 
research in the field of international 
law. Its value as such a research tool 
is enhanced by nearly fifty pages of 
bibliographical notes which are very 
carefully arranged and contain refer- 
ences to almost all significant works 
on the subject. 

Though this book will prove to be 
indispensable for many a lawyer and 
scholar, the claims of the publisher 
that it will provide an answer to the 
burning question of peace and war 
are entirely unwarranted. Only one 
short paragraph at the end of the 
book attempts to deal with current 
problems, and in it the author comes 
out with the amazing statement that 
“in the light of history, the advent 
of ‘two worlds’ should be viewed, so 
it seems, as a progressive develop- 
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ment”. Those who have not studied 
history as diligently as the author 
and limit their reading to daily 
newspapers may disagree with him. 
Louis B. SOHN 


Cambridge, Massachusetts 


Herrrace OF FREEDOM. An 
Official Book of the Freedom Train. 
By Frank Monaghan. Princeton, 
Vew Jersey: Princeton University 
Press. 1947. $3.50 (paper-bound 
$2.00). Pages 150. 

[his book as to the history and 
significance of each of the more than 
125 basic documents of American lib- 
erty, exhibited on the Freedom 
rrain, will be treasured by every 
lawyer who buys it and by his chil- 
dren and their children. It repro- 
duces in facsimile about thirty of the 
most important documents and gives 
the full text or vital paragraphs of 
all of them, with explanatory com- 
ments. It is especially interesting to 
see what documents of the past dec- 
ade have been included. The prepa- 
ration and publication of the volume 
has taken place in cooperation with 
the American Heritage Foundation, 
with which our Association has 
worked as to the Freedom Train and 
its year-long travels. Dr. Monaghan 
is a historian formerly on the Yale 
University faculty. The work is an 
interesting collection of the heir- 
looms of our heritage. 


Fepera TAXATION FOR 
1HE LAWYER, “By Houstin 
Shockey. New York: Prentice-Hall, 
Inc. November, 1947. $5.00. Pages 
xil, 396. 

This book serves well its stated 
purpose of showing “the connection 
between the work of an attorney in 
practice and the federal taxes im- 
posed on his client”. It is somewhat 
unusual in its structure; basically it 
is a collection of practical examples 
of everyday legal problems with a 
discussion in each instance of the 
varying tax aspects of accomplishing 
the desired results. For an active 
practitioner who has no special ex- 
perience in federal tax matters, its 
usefulness would be in the discus- 
sions themselves and in the inescap- 


able warning that it is literally fool- 
hardy to undertake the completion 
of any legal transaction these days 
without carefully considering in ad- 
vance the tax consequences. 

The text is not designed for the 
use of the advanced student or prac- 
titioner in the tax field. It is written 
almost wholly (so far as such a book 
can be) in non-technical language. 
The author spent much time and 
skill to do just this. His product is 
not cluttered up at all with the usual 
jargon of the tax lawyer. All of the 
notes on cases are collected in the 
back of the book, which adds to its 
readability. 


WwW HERE I STAND. By Harold 
E. Stassen. New York: Doubleday & 
Co. November, 1947. $2.00. Pages 
205. 

The 40-year-old former Governor 
of Minnesota, member of our As- 
sociation since 1934 and frequently 
present at our meetings including 
that in Cleveland, has written a 
forthright, frankly personal state- 
ment about himself and his views as 
to international and internal affairs. 
Because he is an avowed candidate 
for his party’s nomination for the 
presidency and his views are in the 
crucible of national and partisan 
politics, we do not review or com- 
ment upon his book, beyond giving 
our readers information of its pub- 
lication. 


Pu BLIC HEALTH LAW. By 
James A. Tobey. New York: The 
Commonwealth Fund. 1947. $4.50. 
Pages xxi, 419. 

This third edition of the authori- 
tative work by a member of the New 
York Bar who has specialized for 
many years in its field brings in the 
recent alterations in governmental 
organization and administration, sig- 
nificant legislative trends, and about 
250 new decisions by Courts. It is 
written for city and town attorneys, 
public health officials, inspectors, 
sanitarians, engineers, etc. Its point 
of view is considerably that of the 
aphorism of the Earl of Derby: “‘San- 
itary instruction is even more im- 
portant than sanitary legislation”. 


“Books for Lawyers” 








We Recommend... 


CONFESSONS OF AN UNCOMMON AT- 
TORNEY. By Reginald L. Hine. 
New York: Macmillan Com- 
pany; 1947; $4.00. (Editorial 
and review in this issue). 


HERITAGE OF FREEDOM. By Frank 
Monaghan. Princeton, New Jer- 
sey: Princeton University Press; 
1947; $3.50. Text and reproduc- 
tions of documents of the Free- 
dom Train. (Review in this is- 
sue). 


THE MEANING OF TREASON. By Re- 
becca West. New York: Viking 
Press; 1947; $3.50. (Review in 
this issue). 


‘THE RESTORATION OF PROPERTY. By 
Hilaire Belloc. New York: Sheed 
& Ward; 1936; $2.00. 


ETERNAL LAWYER. By Robert N. 
Wilkin. New York: Macmillan 
Company; 1947; $3.00. (Review 
in 33 A.B.A.J. 592; June, 1947; 
editorial at 582, same issue). 


THE jupGe’s story. By Charles 
Morgan. New York: Macmillan 
Company; 1947; $3.00. (Review 
in 34 A.B.A.J. 40; January, 
1948). 


‘THEY BUILDED BETTER THAN THEY 
KNEW. By Julius Henry Cohen. 
New York: Julian Messner, Inc.; 
1947; $3.75. First-rate sketches of 
lawyers and dynamic events. 
(Review in 33 A.B.A.J. 344; 
April, 1947). 

\ DECLARATION OF LEGAL FAITH. 
By Wiley Rutledge. Lawrence, 
Kansas: University of Kansas 
Press; 1947; $2.00. (Review in 
this issue). 


WILL DOLLARS SAVE THE WORLD? By 
Henry Hazlitt. New York: D. 
AppletonCentury Company; 
1947; $1.50 (75c for paper- 
bound edition from the Foun- 
dation for Economic Education, 
Inc., Irvington-on-Hudson, New 
York). (Review in 34 A.B.A.J. 
37; January, 1948). 
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Review of Recent Supreme Court Decisions 


CONSTITUTIONAL LAW 
Fourteenth Amendment—State’s Sys- 
tematic Exclusion of Negroes from 
Jury Venires Invalidates Indictment 
and Conviction of Negro by Aill- 
White Jury 
Patton v. Mississippi, 92 L. ed. Adv. 
Ops. 164; 68 Sup. Ct. Rep. 184; U.S. 
Law Week 4048. (No. 122, decided 
December 8, 1947). 

Patton, a Negro, was indicted and 
convicted of murder by all-white 
grand and petit juries. He had sea- 
sonably moved to quash the indict- 
ment on the ground that Negroes 
were the victims of a “systematic, in- 
tentional, deliberate and invariable 
practice” of exclusion from jury ve- 
nires in violation of the equal protec- 
tion of laws clause of the Fourteenth 
Amendment. The Negro population 
was approximately 35 per cent of 
the county in which the defendant 
was tried. There was uncontradicted 
evidence that no Negro had served 
on the grand or petit criminal juries 
there for thirty years or more. 

The State Supreme Court upheld 
the conviction, concluding, that since 
under statute a qualification for 
jury service was that one must be 
“a qualified elector’, only about 
twenty-five Negroes would be elig- 
ible, and that the further tests for 
jury service would reduce the num- 
ber to twelve or thirteen. On a ra- 
tio basis, the Court said, this would 
mean that 400 white for one colored 
venireman would be available. Since 
this venire was of 100, such reasoning 
would have required the sheriff to 
bring in “one-fourth of one Negro”. 

Writing for a unanimous Court, 
Mr. Justice BLack reversed the con- 
viction and remanded the case. He 
says that when such a long-range 
plan of systematic exclusion of Ne- 
groes is shown, it becomes the duty 
of the State to justify it as having 
been caused by something other 





Reviews in this issue by James L. Homire, Mark 
H. Johnson and Richard B. Allen. 
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than racial discrimination. This the 
State failed to do. He points out 
that the evidence showed there were 
some Negroes on the voting registra- 
tion list, and that if they could not 
meet the state’s tests for jury service 
the state could have proved it. 

To the State Supreme Court’s con- 
tention, he answers that the court 
“erroneously considered only the 
fact that no Negroes” were on this 
particular venire list, and wrongly 
regarded as irrelevant the evidence 
of exclusion over a period of thirty 
years. A. 

The case was argued by Thurgood 
Marshall for Patton and by George 
H. Ethridge for Mississippi. 


Fourteenth Amendment — State Can- 
not Deny Admission to State-Supported 
School on Ground of Applicant’s Race 


Sipuel v. Board of Regents of the 
University of Oklahoma, 92 L. ed. 
Adv. Ops. 256; 68 Sup. Ct. Rep. 299; 
16 U. S. Law Week 4090. (No. 369, 
decided January 12, 1948). 

Petitioner, a Negro, was denied ad- 
mission to the School of Law of the 
University of Oklahoma “solely be- 
cause of her color”. This school was 
the only institution for legal educa- 
tion supported and maintained by 
the state. Petitioner’s application for 
a writ of mandamus was denied be- 
low. 

The Court reversed and remanded, 
and, in a per curiam opinion, de- 
clared that the state “must provide 
it [legal education] for her in con- 
formity with the equal protection 
clause of the Fourteenth Amendment 
and provide it as soon as it does for 
applicants of any other group”. A. 

The case was argued by Amos T. 
Hall and Thurgood Marshall for 
Sipuel and Fred Hansen for the 
Board. 

[For a review of proceedings in 
this case below, see 33 A.B.A.J. 722; 


June, 1947]. 


CRIMINAL LAW 
Prosecution Under Selective Training 
and Service Act for Absence Without 
Leave from Civilian Public Service 
Camp 
Cox v. U. S., Thompson v. Same, 
Roisum v. Same, 92 L. ed. Adv. Ops, 
104; 68 Sup. Ct. Rep. 115; 16 U.S. 
Law Week 4029. (Nos. 66-68, de- 
cided November 24, 1947). 

Mr. Justice Reep stated-in an 
opinion in which the CHIEF Justice, 
Mr. Justice JACKSON and Mr. Justice 
BurTON concurred, that in a criminal 
for absence without leave 
from a civilian public service camp, 
in violation of Section 11 of the 
Selective Training and Service Act 
of 1940, classification by a draft 
board of accused 
objectors rather than as regular or 
duly ordained ministers of religion 
is open to attack “only if there is 
no basis in fact for the classification” 
(citing Estep v. U. S., 327 U.S. 114), 
and that the facts of the case gave 
validity to the classifications since 
two defendants, one of whom had 
been ordained by the Watch Tower 
Bible and Tract Society, spent only 
a small part of their time in religious 
activities and the third defendant, 
also ordained by the same society, 
claimed a conscientious objector 
classification and later a ministerial 
exemption only after being reclassi- 
fied I-A from IV-F. 

He further stated that it was prope! 
for the trial court to refuse instruc- 
tions submitting the questions of 
proper classification and whether the 
accused is a minister of religion to the 
jury in view of the rule that the con- 
stitutional right to jury trial does 
not include the right to have a jury 
pass on the validity of an admini- 
strative order (citing Yakus v. U. S., 
321 U. S. 414). 

The convictions were sustained. 

Dissenting opinions were filed by 
Mr. Justice DoucG.as, with whom Mr. 
Justice BLAcK concurred, and by Mr. 
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Justice MURPHY, with whom Mr. 
Justice BURTON concurred. 

Mr. Justice FRANKFURTER con- 
curred in the result indicated by Mr. 
justice REED’s opinion. 


A. 
The case was argued by Hayden 
C. Covington for Cox, Thompson 
and Roisum and by Irving S. Shapiro 
for the United States. 


Evidence Produced by Search and 
Seizure After Arrest Without War- 
rant—Arrest Held Unlawful 


U.S. v. Di Re, 92 L. ed. Adv. Ops. 
218; 68 Sup. Ct. Rep. 222; 16 U.S. 
Law Week 4071. (No. 61, decided 
January 5, 1948). 

Di Re was arrested without a 
warrant by a Buffalo Police Depart- 
ment detective, searched, and on the 
basis of counterfeit gasoline ration 
coupons found on his person and 
introduced in evidence upon his 
trial, convicted of knowingly possess- 
ing such coupons in violation of the 
Second War Powers Act of 1942. The 
Court of Appeals for the Second 
Circuit reversed on the ground that 
the evidence was “the fruit of an 
illegal arrest and search”. 

The Government defended alter- 
natively that (1) the search of 
Di Re’s person was justified as 
incident to a search of a vehicle 
reasonably believed to be carrying 
contraband [counterfeit gasoline 
ration coupons] or (2) that the search 
of Di Re was justified as incident to 
a lawful arrest. 

The Court in a majority opinion 
by Mr. Justice JACKSON affirmed the 
reversal of Di Re’s conviction. 

The United States admitted that 
there was no authority in statute or 
decision for its first contention, but 
it asked the Court to extend the 
assumed right of car search to include 
the person of an occupant because 
“common sense demands that such 
rights exist in such a case as this...” 
Mr. Justice JACKsoN dismisses this 
argument by saying that if the 
Government were armed with a 
warrant for search of the car only, 
he would not suppose “it could 
search the occupants as an incident 
to its execution”. Consequently no 
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greater latitude would exist when 
there was no warrant. 

In dismissing the second Govern- 
ment contention for justification, it 
was held that the arrest was unlawful 
under New York law, and that there- 
fore it conferred no incidental right 
of search of person. The Government 
originally argued that the arrest was 
lawful under the state law, but then 
withdrew this and contended that 
“the validity of an arrest without 
a warrant for a federal crime is a 
matter of federal law to be deter- 
mined by a uniform rule applicable 
in all federal courts”. The Court 
finds that no act of the Congress lays 
down any such rule, that no act 
purports to supersede state law, and 
that the validity of the arrest must 
rest on New York law. The Court 
holds that the arrest did not satisfy 
that law and that reasonable grounds 
for believing Di Re guilty of a felony 
(conspiracy) did not exist. 

The Government also suggested 
that the officer could infer reasonable 
ground for the arrest from Di Re’s 
lack of protest at the arrest. Mr. 
Justice JAcKson said that such an 
inference was unwarranted, and that 
courts “will hardly penalize failure 
to display a spirit of resistance or 
to hold futile debates on legal issues 
in the public highway with an officer 
of the law”. A. 

The Cuter Justice and Mr. Justice 
BLACK dissented. 

The case was argued by Frederick 
Bernays Wiener for the U. S. and 
Charles J. McDonough for Di Re. 

[For a review of proceedings in 
this case below, see 33 A.B.A.J. 372; 
April, 1947]. 


Effect of Acquittal of Conspiracy on 
Subsequent Trial for Substantive 
Offense 

Sealfon v. U. S., 92 L. ed. Adv. Ops. 
215; 68 Sup. Ct. Rep. 237; 16 U. S. 
Law Week 4075. (No. 174, decided 
January 5, 1948). 

Petitioner Sealfon was tried for 
conspiracy to defraud the United 
States by presenting false invoices 
and making false representations to 
a sugar ration board. He was acquit- 
ted. Later he was tried for the sub- 
stantive offense of uttering and 


17 


publishing the invoices as true. The 
same evidence as used in the first 
trial was adduced. Petitioner was 
convicted and he moved to quash 
the second indictment on grounds 
of double jeopardy (abandoned in 
the Supreme Court) and res judicata. 
Both the district and circuit courts 
ruled against petitioner. 

A unanimous Court, speaking 
through Mr. Justice DouGLas, re- 
versed. The Court states that the 
only question is whether the jury’s 
verdict in the conspiracy trial was a 
determination favorable to petitioner 
of the facts essential to conviction 
of the substantive offense, since, 
although it is well-settled that the 
commission of a substantive offense 
and a conspiracy to commit it are 
separate and distinct offenses, res 
judicata is a valid defense in a second 
prosecution. On the facts in this case 
Mr. Justice Douctas finds that the 
jury in the first prosecution made a 
determination of fact favorable to 
petitioner, and that a contrary show- 
ing with respect to this fact was 
essential for the second conviction. 

A. 

The case was argued by John J. 
Wilson for Sealfon and W. Marvin 
Smith for the United States. 


Conspiracies — Proof — Different Evi- 
dence as to Different Defendants 
Consistent with a Single Conspiracy 
Blumenthal v. U. S.; Goldsmith v. 
Same; Weiss v. Same; Feigenbaum v. 
Same, 92 L. ed. Adv. Ops. 183; 68 
Sup. Ct. Rep. 248; 16 U.S. Law 
Week 4057. (Nos. 54-57, decided De- 
cember 22, 1947). 

In this case the four petitioners 
and one Abel were convicted of a 
conspiracy to sell whiskey at prices 
above those fixed by the OPA. Their 
conviction was affirmed. On certio- 
rari the Supreme Court affirmed, Mr. 
Justice RuTLEDGE delivering the 
opinion of the Court. 

The evidence as to two of the de- 
fendants indicated that they knew 
who the owner of the whiskey was. 
But this evidence was excluded as to 
the other defendants and the jury 
instructed to disregard it as to the 
others. The question was whether 
the difference in proof as to the two 
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groups of defendants showed two 
conspiracies, at variance with the in- 
dictment which alleged but one. 

After an analysis of the evidence 
and instructions to the jury, the 
Court concludes that there was no 
such variance, and that a single con- 
spiracy was proved in which all the 
defendants took part. The case is 
distinguished from Kotteakos v. U. S., 
328 U. S. 750, where numerous con- 
spiracies to obtain loans for illegal 
objects were proved, no two of which 
were connected, except for the fact 
that one conspirator acted in all. 

The Court emphasizes that there 
is danger in a joint trial that the 
jury may transfer the effect of the 
evidence from the group to which it 
appertains to the other group also. 
But an examination of the instruc- 
tions led to the conclusion that due 
precaution had been taken to avoid 
this result. fH. 

Nos. 54, 55 and 57 were argued by 
Arthur B. Dunne for the petitioners, 
No. 56 was argued by Samuel W. 
Weiss, pro se, and Beatrice Rosen 
berg argued all cases for the United 
States. 


CRIMINAL PROCEDURE 
Deprivation by State of Due Process 
Rights Guaranteed by Federal Con- 
stitution 


Marino v. Ragen, 92 L. ed. Adv. Ops. 
203; 68 Sup. Ct. Rep. 240; 16 U. S. 
Law Week 4067. (No. 93, decided 
December 22, 1947). 

Contending that his conviction for 
murder in 1925 in Illinois was the 
result of the state’s denial of due 
process accorded him _ by _ the 
Fourteenth Amendment, petitioner 
Marino sought a writ of habeas 
corpus in a proper circuit court in 
Illinois. After a hearing, the court 
quashed the writ. Under Illinois 
practice the order could not be re- 
viewed by a higher Illinois court, 
and the Supreme Court of the United 
States held that the petition for 
certiorari was properly addressed to 
the circuit court. 

At the time of his trial petitioner 
was eighteen years old, and had been 
in the United States for but 
and did _ not 


two 


years understand 
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English. The common law record 
recited that he was arraigned, advised 
through interpreters of the meaning 
and effect of a plea of guilty, and that 
he signed a statement waiving jury 
trial and pleading guilty. It did not 
appear that an attorney was ap- 
pointed to defend him, the waiver 
was not in fact signed by him, and 
no plea of guilty was entered at the 
He was sentenced to life 
imprisonment. 

The State confessed error, ad- 
mitted that habeas corpus was a 
proper remedy under the facts, con- 
ceded there had been a denial of due 
process under the decisions of the 
Supreme Court, and consented to a 
reversal of the judgment below. The 
Court, per curiam, granted permis- 
sion in forma pauperis, granted 
certiorari, vacated the judgment and 


trial. 


remanded the case to the circuit 
court. 

Mr. Justice RUTLEDGE, in a con- 
curring opinion in which he was 
joined by Justice Doucias and 
Mr. Justice Murpny, takes this case 
as an occasion to criticize sharply 
Illinois’ criminal review procedure 
and to state that petitioners should 
not be required “to ride the Illinois 
merry-go-round of habeas corpus, 
coram nobis, and writ of error before 
getting a hearing in a federal court”. 
Pointing out Illinois’ disproportion- 
ate share of petitions in forma 
pauperis in the last three terms of 
the Court, he finds no difference, 
except the State’s confession of error, 
in this case from many others which 
came regularly from Illinois, and in 
which relief has been denied. Refer- 
ring to the firmly-established rule 
that exhaustion of state remedies is a 
condition precedent to federal relief, 
he declares that experience has con- 
vinced him that “the alleged state 
remedy [in Illinois] is nothing but 
a procedural morass offering no sub- 
stantial hope of relief’, and that 
“this Court should no longer require 
exhaustion before permitting 
resort to the federal district courts 
sitting in Illinois”. 

A. 

The case was argued by Marino, 
pro se, and by George F. Barrett, 


William C. 
Murray for Illinois. 


Wines and James C, 


FEDERAL PROCEDURE 


Federal Rules of Civil Procedure — In- 
terpretation of Rule 50(b) 

Globe Liquor Company v. Roman, 
92 L. ed. Adv. Ops. 227; 68 Sup. Ct. 
Rep. 246; 16 U.S. Law Week 4077. 
(No. 205, decided January 5, 1948). 

In this action, in a federal court, 
for breach of contract both sides 
The 
plaintiff's motion was granted and 
judgment entered. The defendants 
moved for a new trial; but they did 
not move for judgment under Rule 
50(b) of the Federal Rules of Civil 
Procedure. On appeal the Circuit 
Court of Appeals not only set aside 
the judgment for the plaintiff, but 
directed that judgment be entered 
for the defendants. 

On certiorari the judgment is af- 
firmed, so far as it reversed the judg- 
ment of the District Court. However, 
the Supreme Court directed that 
there should be a new trial in the 
District Court rather than that judg 
ment be entered on the defendants. 
Mr. Justice Brack delivered the 
opinion of the Court. 

Rule 50(b) is held to be applicable, 
whether the verdict is a directed ver- 
dict or the result of jury deliberation. 
In this aspect the case is held to be 
indistinguishable from Cone v. West 
Virginia Paper Co., 330 U. S. 212. 

H. 

The case was argued by Benjamin 
W. Heineman for Globe and by Nat 
M. Kahn for Roman. 


moved for a directed verdict. 


FEDERAL STATUTES 


Federal Employers’ Liability Act — Ef- 
fect of Release Made Under Mutual 
Mistake 

Callen v. Pennsylvania Railroad 
Company, 92 L. ed. Adv. Ops. 235; 
68 Sup. Ct. Rep. 296; 16 U.S. Law 
Week 4090. (No. 331, decided Jan- 
uary 12, 1948). 

The plaintiff brought an action for 
damages under the Federal Employ- 
er’s Liability Act for alleged personal 
injuries. The controversy concerns 
a release executed by him for $259. 
The release was given and accepted 
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in contemplation of injuries not con- 
sidered to be permanent. In instruct- 
ing the jury as to the effect of the 
release the trial court removed from 
issue the question whether the in- 
juries were permanent. This the Cir- 
cuit Court of Appeals considered 
error, as that issue was clearly raised 
and sharply contested. It accordingly 
reversed judgment for the plaintiff. 
On certiorari the Supreme Court 
affirmed. 

Mr. Justice Jackson delivered the 
opinion of the Court. The chief sig- 
nificance of the opinion is its refusal 
to rule that, unless the party relying 
on the release assumed and met 
the burden of proof that it was valid 
after a challenge that it was made 
under a mutual mistake, or induced 
by fraud, the release should be dis- 
regarded. 

Mr. Justice BLack, Mr. Justice 
DoucLas, Mr. Justice MurpHy and 
Mr. Justice RUTLEDGE dissented from 
the affirmance on the ground that re- 
leases under the Act should be sub- 
ject to the same rule as that applied 
in admiralty. H. 

The casé was argued by B. Na- 
thaniel Richter for Callen and Philip 
Price for the Company. 


Trading With the Enemy Act—Effect 
of Amendment Contained in First War 
Powers Act of 1941 
Clark v. Uebersee Finanz-Korpora- 
tion, A. G., 92 L. ed. Adv. Ops. 148; 
68 Sup. Ct. Rep. 174; 16 U. S. Law 
Week 4041. (No. 35, decided De- 
cember 8, 1947). 
and 

Silesian American Corp. v. Clark, 
92 L. ed. Adv. Ops. 141; 68 Sup. Ct. 
Rep. 179; 16 U. S. Law Week 4045. 
(No. 6, decided December 8, 1947). 

The Trading with the Enemy Act 
of 1917 authorized seizure by the 
Alien Property Custodian of prop- 
erty of “enemy” foreign nationals. 
Section 5(b) of the First War Pow- 
ers Act of 1941 amended and broad- 
ened the seizure power to include 
property of foreign nationals wheth- 
er or not they are enemies or allies 
of enemies, In two cases the Court 
was called upon to balance these 
two provisions in the light of con- 
flicting interests. 
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In the Uebersee Finanz-Korpora- 
tion case the Court held, in an op- 
inion by Mr. Justice Douctas, that 
the amendment did not preclude a 
Swiss national, admittedly not an 
“enemy”, from obtaining a judg- 
ment for a return of its property 
vested in the Alien Property Custo- 
dian. The opinion points out that 
the legislative history of the 1941 
amendment shows that the Congress 
meant to give power to seize proper- 
ty when held by a foreign non-enemy 
corporation which was actually con- 
trolled by enemy interests. At the 
same time the Congress did not 
amend Section 9(a) of the Trading 
with the Enemy Act which speci- 
fically granted “any person not an 
enemy or ally or enemy” the right to 
sue to recover the property. The 
petitioner (the Attorney General, as 
successor to the Alien Property Cus- 
todian) argued that if this section 
were applied as before, the amend- 
ment would mean nothing, since a 
foreign national corporation, osten- 
sibly not an enemy but controlled 
by enemy interests, would be allowed 
to recover its property. To harmon- 
ize the conflict and give effect to the 
policy of the Congress in amending 
the Act, the Court in effect looks be- 
yond the corporate form of the 
foreign national, but assumes that 
here the national is “free of enemy 
taint” and therefore not within the 
definition of “enemy or ally of 
enemy”, and allows the action to 
recover the property. 

In the American Silesian Corp. 
case the Court held, through Mr. 
Justice Reep, that the broadening of 
the Custodian’s power includes the 
power to vest an interest which 
friendly aliens have from pledges 
and that the Custodian may seize 
shares of a domestic corporation’s 
stock held by friendly aliens as 
pledgees of an _ enemy-controlled 
corporate stockholder. The Court 
held that the 1941 amendment over- 
rode provisions of the Trading with 
the Enemy Act that a pledgee who is 
not an enemy or an ally of an enemy 
might continue to hold enemy prop- 
erty pursuant to an agreement of 
pledge. The Custodian had ordered 
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the domestic corporation to cancel 
the stock on its books and to issue 
to him new certificates. The power 
of the Custodian to do this was held 
to be plain, and the corporation pro- 
tected from liability to bona fide 
holders by terms of the Trading with 
the Enemy Act. 

The Curer Justice took no part 
in consideration of these cases. 

A. 

No. 35 was argued by M. S. Isen- 
bergh for Clark and by Richard J. 
Connor for the Corporation; No. 6 
was argued by Leonard P. Moore for 
the Corporation and by James L. 
Morrisson for Clark. 

[For a review of proceedings in 
this case below, see 32 A.B.A.]. 881; 
December, 1946]. 


LABOR LAW 

Fair Labor Standards Act—Exemption 
as to Carriers Subject to Motor Car- 
rier Act of 1935 
Morris v. McComb, 92 L. ed. Adv. 
Ops. 161; 68 Sup. Ct. Rep. 188; 16 
U. S. Law Week 4017. (No. 7, de- 
cided November 17, 1947). 

Petitioner Morris operated a gen- 
eral cartage business by motor truck, 
approximately three to four per cent 
of the activities of the truck drivers 
and mechanics being in interstate 
commerce. This figure represented 
an over-all average since the activi- 
ties of some drivers were almost com- 
pletely in interstate trips and some 
completely in intrastate trips. The 
Administrator of the Wages and 
Hour Division brought this action 
to enjoin the petitioner from vio- 
lation of the Fair Labor Standards 
Act in not paying his employees 
overtime compensation in accord- 
ance with the Act. The question was 
whether the enumerated activities 
brought the petitioner under Section 
13 (b) (1) of the Act, which provides 
that the overtime provisions will not 
apply to employees over whom the 
Interstate Commerce Commission 
has power to establish qualifications 
and maximum hours, under Section 
204 of the Motor Carrier Act of 1935. 

The Court held, in an opinion by 
Mr. Justice BurTON, that under these 
facts the ICC “has the power to es- 
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tablish qualifications and maximum 
hours of service” under the Motor 
Carrier Act, and that it was the ex- 
istence of that power, rather than 
the precise terms of the exercise of 
it by the ICC, that was made the 
test by Congress of the applicability 
of the Fair Labor Standards Act. 

Mr. Justice Murpny, joined by 
Mr. Justice BLack and Mr. Justice 
Douctas, dissented on the ground 
that the potential scope of the Com- 
mission’s power over the petitioner 
of three to four per cent was too 
slender a thread on which to suspend 
exemption of the employees from 
the benefits of the Act. 

Mr. Justice RUTLEDGE filed a sep- 
arate dissent. A. 

The case was argued by George 
§. Dixon for Morris and by Harold 
C. Nystrom for the Administrator. 

[EDITOR’S NOTE: See, as close- 
ly-related recent cases, Levinson v. 
Spector Motor Service, 330 U.S. 649, 
67 S. Ct. 931, 91 L. ed. 846, (34 
A.B.A.J. 56; January, 1948); and Pyr- 
amid Motor Freight Corp. v. Ispass, 
330 U.S. 695, 67 S. Ct. 954; 91 L. 
ed. 869]. 


PUBLIC UTILITIES 

State Regulation of Direct Sales of 
Natural Gas by Interstate Carrier Not 
Prohibited by Natural Gas Act 
Panhandle Eastern Pipeline Co. v. 
Public Service Commission of Indi- 
ana, 92 L. ed. Adv. Ops. 173; 68 Sup. 
Ct. Rep. 190; 16 U. S. Law Week 
4051. (No. 69, decided December 15, 
1947). 

On appeal from the Supreme 
Court of Indiana the Court decided 
that the commerce clause of the Con- 
stitution of the United States does 
not, by its own force, forbid the 
Public Service Commission of Indi- 
ana from requiring Panhandle East- 
ern to file tariffs, rules and regula- 
tions and annual reports as steps in 
a comprehensive plan of regulation, 
preliminary to possible exercise of 
jurisdiction over rates and service in 
sales of gas direct to industrial con- 
sumers in the state. Panhandle East- 
ern is an interstate-pipeline carrier. 

Mr. Justice RuTLEDGE delivered 
the opinion. Reliance is placed on 
the terms of the federal Natural Gas 
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Act and its legislative purpose and 
history in support of the contention 
that Congress intended, by that Act, 
not to impair the powers of the 
states to regulate such sales. Federal 
occupation of the field is held to be 
limited as prescribed in the Act, and 
the powers of the states found to be 
confirmed in a scheme of cooperative 
action between federal and _ state 
agencies. 

Mr. Justice JACKSON concurred in 
the result. Mr. Justice Murpny did 
not participate. HE. 

The case was argued by John S. L. 
Yost for Panhandle, by Karl J. Sti- 
pher for the Commission and by 
William P, Evans for the Indiana 
Gas & Water Company. 


TAXATION 

Taxes for Use of State Highway— 
Validity as Against Interstate Carriers 
Aero Mayflower Transit Co. v. Board 
of Railroad Commissioners of Mon- 
tana, 92 L. ed. Adv. Ops. 153; 68 
Sup. Ct. Rep. 167; 16 U. S. Law 
Week 4037. (No. 39, decided Decem- 
ber 8, 1947). 

On this appeal the Court affirms 
a decision of the Supreme Court of 
Montana, which had sustained the 
validity of two state taxes against 
claims that they violated the com- 
merce clause. Aero Mayflower, a for- 
eign corporation, does interstate 
transportation business by motor ve- 
hicles in Montana. One tax is a flat 
tax of $10 a year for each vehicle 
operated over the state’s highways. 
The other is a quarterly fee of one- 
half of one per cent of the carrier’s 
“gross operating revenue”, with a 
minimum of $15 per vehicle on the 
class of vehicles operated by Aero 
Mayflower. Both taxes are laid “in 
consideration of the use of the high- 
ways” of the state, and are in addi- 
tion to all other fees and taxes on 
motor vehicles, 
* Mr. Justice RuTLepce delivered 
the opinion. The Court points out 
that the tax is not discriminatory 
against interstate commerce, and 
states that it is not material that the 
state also imposes vehicle registration 
and license fees and a gallonage tax 
on gasoline. The chief ground for 
upholding the tax is that it is within 


the class of recognized exactions for 
the use of highways and not of the 
class condemned because on the priv- 
ilege of doing interstate business. 
H. 

The case was argued by Edmond 
G. Toomey for Aero Mayflower and 
by Clarence Hanley for the Board. 


Federal Income Tax—Refund Claim— 
Statute of Limitations 


Jones v. Liberty Glass Company, 92 
L. ed. Adv. Ops. 195; 68 Sup. Ct. 
Rep. 229; 16 U.S. Law Week 4063. 
(No. 71, decided December 22, 1947) 
and 

Kavanagh v. Noble, 92 L. ed. Adv. 
Ops. 201; 68 Sup. Ct. Rep. 235; 16 
U.S. Law Week 4066. (No. 70, de- 
cided December 22, 1947). 

The issue in both cases was 
whether claims for refund of income 
tax were timely filed, when they were 
concededly untimely under the two 
and three year statutes of I.R.C. 
§ 322(b)(1), but were timely under 
the four year statute of I.R.C. §3313. 
The lower courts in both cases held 
for the taxpayers, on the ground that 
the taxes were “erroneously or ille- 
gally assessed or collected” within the 
language of §3313, rather than 
merely “overpaid” within the lan- 
guage of §322(b)(1). 

The decisions were reversed with 
opinions by Mr. Justice MURPHY. 
The main opinion traces the statu- 
tory history to show that no distinc- 
tion based upon this difference in 
terminology was contemplated by 
Congress, and that §322(b)(1) was 
intended to be an exclusive limita- 
tion for income, estate, and gift tax 
liabilities. The opinion recognizes 
that lower federal courts have 
reached a contrary result since 1939, 
and that no statutory change was 
attempted; this fact, however, may 
not outweigh the “clear” language 
and purpose of the statute, as well as 
consistent administrative interpreta- 
tion. 

Mr. Justice Douctas dissented 
without opinion. . 

Both cases were argued by Lee A. 
Jackson for the Collectors; No. 71 
was argued by Earl Foster for the 
Company and No. 70 by W. H. 
Harris and E. M. Baynes for Noble. 
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Aliens . . privately administered eutha- 
nasia held to violate generally preva- 
lent moral feelings although Court 
professes uncertainty . . naturalization 


denied. 


® Repouille v. U. S., C. C, A, 2d, 
December 5, 1947, L. Hand, C. J. 


Within five years of the filing of 
his petition for naturalization, 
Repouille had deliberately put to 
death his son who was blind, mute 
and deformed, The Court stated that 
it might be assumed that this act was 
committed to help him in the nurture 
of his other four children to whom 
he was a dutiful parent. He had 
been indicted for first degree man- 
slaughter. The jury had returned a 
verdict of second degree man- 
slaughter with a recommendation of 
“utmost clemency” and the sentenc- 
ing judge had stayed execution of 
sentence and placed him on proba- 
tion from which he had been dis- 
charged. The lower court granted 
the naturalization petition and the 
Government appealed on the ground 
that he had not shown himself to be 
a person of “good moral character” 
for the preceding five years. 

Applying the standard of the 
“moral feeling, now prevalent gen- 
erally in this country”, the Court 
stated that the answer was not 
wholly certain. It referred to the 
action of the jury and judge who 
had tried Repouille and compared 
the fate of a similar offender in 
Massachusetts who was imprisoned 
for life. It said: “Left at large as we 
are, without means of verifying our 


EDITOR’S NOTE: The omission of a ci- 
tation to United States Law Week 
or to the appropriate official or un- 
official reports in any instance does 
not mean that the subject matter has 
not been digested or reported in 
those publications. 





conclusion, and without authority 
to substitute our individual beliefs, 
the outcome must needs be tentative 
. . . We can say no more than that, 
quite independently of what may 
be the current moral feeling as to 
legally administered euthanasia, we 
feel reasonably secure in holding 
that only a minority of virtuous per- 
sons would deem the practice 
morally justifiable, while it remains 
in private hands, even when the 
provocation is as overwhelming as it 
was in this instance.” Naturalization 
was denied. 

Frank, C. J., dissenting, felt that 
the case should be remanded with 
directions that the parties be given 
an opportunity to submit informa- 
tion as to present-day public reactions 
which the district judge might 
supplement of record and that the 
decision should then be reconsidered. 


Commerce. .interstate commerce. . 
race segregation rule of carrier. . since 
Congress and ICC have not attempted 
to regulate seating of passengers on 
public carriers, carrier may adopt rea- 
sonable rules thereon. .rule requiring 
segregation of whites and Negroes is 
reasonable in area where practice is 
uniform and contrary rule might cause 
disorder. 


®" Simmons v. Atlantic Greyhound 
Corp., U.SD.C., W. D. Va., December 
30, 1947, Paul, D. J. 


Plaintiff, a Negro, purchased a 
ticket from Roanoke, Virginia, to 
Salisbury, North Carolina, on de- 
fendant’s bus line. On boarding the 
bus, he was requested to move to the 
rear, the operator stating that his 
instructions were to seat colored 
persons in the rear and that plain- 
tiff would have to comply. Plaintiff 
thereupon left the bus. He then 
brought suit seeking to establish a 
right to be free from compulsion in 
his choice of a seat on defendant's 


bus where compulsion was based 
solely on race and to recover for 
the inconvenience, expense and 
delay defendant’s actions caused him. 

On consideration of a motion for 
directed verdict by defendant, the 
Court stated that the basis upon 
which plaintiff sought recovery was 
uncertain, but that it was clear that 
the complaint was not grounded in 
tort or on alleged discrimination. 
Insofar as a violation of the privi- 
leges and immunities clause of the 
Fourteenth Amendment was asserted, 
the Court answered that the Supreme 
Court had consistently held that 
there was no infraction of that 
Amendment by a requirement for 
separate accommodations for whites 
and Negroes on public carriers so 
long as the accommodations were 
equal. 

Paul, D, J., thought it apparent 
that the case had its inspiration in 
Morgan v. Virginia, 328 U.S. 373, 
which was based on the interstate 
commerce clause and in which a 
state statute requiring segregation 
between whites and Negroes on 
public carriers was held invalid, 
when applied to interstate passengers, 
as constituting a burden upon inter- 
state commerce. The Morgan case 
and that of Hall v. De Cuir, 95 US. 
485, in which a state statute forbid- 
ding discrimination on public car- 
riers on account of race was held 
unconstitutional, were said to hold 
that Congress’ power to regulate 
interstate commerce was exclusive 
and that any state legislation which 
attempted to regulate such commerce 
was invalid even though it was with- 
in a field which Congress had not 
sought to regulate. The Court 
refused to construe the Morgan case 
as holding that every attempted 
segregation of interstate passengers 
on a public carrier on account of 
race was illegal, 
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Turning then to the reservation 
in defendant’s tariffs on file with the 
ICC of “full control and discretion 
as to seating of passengers and. . . 
the right to change such seating at 
any time during the trip”, the Court 
held that the 


right to operate was an approval of 


ICC’s grant of the 


the reservation. “It is true that the 
reservation . . . does not attempt to 
enumerate the various . . . situations 
under which the right . . . might be 
exercised; nor does it appear that 
the right to seat passengers on the 
basis of racial origin has ever been 
specifically approved by the Com- 
mission, But the point is that neither 
Congress... nor the Commission .. . 
has attempted any regulation or con- 
trol of the carrier’s rights in this 
left the 
carrier ‘at liberty to adopt .. . reason- 
able rules...’ On the latter point, 
Chiles v. C. & O. Ry., 218 U. S. 71, 
was cited. 

The Court decided that defend- 
ant’s rule of segregation was reason- 


respect. This inaction 


able in the present case in view of 
the fact that the proposed trip was 
through an area in which the practice 
was uniform and founded on the 
general sentiment of the people and 
that defendant had the responsibility 
of assuring that travel on its convey- 
ances would be free from disorder, 
disturbance or unpleasant incident. 

Defendant’s motion was granted. 


Federal Communications Commission 
where stockholder acted in good faith, 
renewal of license of radio station 
granted, although principal stock- 
holder of applicant failed to report 
his interests in another radio station. 


=" In re Application of Charleston 
Broadcasting Co. (WCHS), Doc. No. 
6611, FCC, November 26, 1947. (Di- 
gested in 16 U. S. Law Week 2261, 
December 9, 1947.) 


The company applied for renewal 
of its license of Station WCHS. A 
hearing was had by the Commission 
to determine the nature and extent 
of any interest the applicant or its 
stockholders had in other broadcast- 
ing stations, particularly Station 
WGKV. It found that one Kennedy, 
who with his wife owned 84 per cent 
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of the applicant’s outstanding stock, 
had held an executory contract to 
purchase 49 per cent of Station 
WGKV’s stock from 1939 to 1941, 
an option to purchase 11 per cent 
of that stock during the same years, 
and an option to purchase 40 per 
cent of the stock from 1941 to 1942. 
These been re- 
Although they might not 
have matured into full ownership of 


interests had not 
ported. 


the stock, the Commission held that 
they were substantial and valuable 
interests which were entitled to legal 
protection and that they should have 
been reported. 

The majority found, however, that 
the concealment was unintentional. 
\s to the options, Kennedy testified 
that upon inquiry he was told by an 
assistant general counsel of the Com- 
mission that they need not be re- 
ported; as to the executory contract, 
he testified that, since the condition 
upon which he was to assume owner- 
ship of the stock had not been ful- 
filled, he had believed that it need 
not be reported. The majority de- 
cided that, in the circumstances, the 
failure to report the interests did not 
reflect so adversely upon the appli- 
cant’s qualification to be a licensee 
as to require a denial of its applica- 
tion. Comrs. Durr and Jones dis- 
sented. 

(But see In re Applications of 
WOKO, Inc. and In re Application 
of Broadcasting Service Organiza- 
tion, Inc. (WORL), 33 A.B.A.J. 618; 
June, 1947.) 


Housing . . Housing and Rent Act of 
1947 held unconstitutional. 


® Creedon v. The Cloyd,W. Miller 
Co., U.S.D.C., N. Ohio, E.D., Novem- 
ber 20, 1947, Jones, D. J. 


In this action, the Housing and 
Rent Act of 1947 was challenged as 
unconstitutional because it under- 
took to fix and regulate local rentals 
and interfered with local affairs and 
rights. The supporters of the Act 
contended that Congress’ power to 
regulate rentals stemmed from its 
war powers and that, since the war 
had not officially terminated, those 
powers continued. 


Jones, D. J., disagreed and held the 


Act unconstitutional. That Congress 
was not relying upon its war powers 
was said to be shown by the absence 
of express words to that effect, by 
the provision for the Act’s termina- 
tion without regard to the war’s off- 
cial end, and by the authorization of 
the Housing Expediter to remove 
maximum rents prior to the expira 
tion of the Act wherever he thought 
them no longer necessary. Although 
the Act declared Congress’ recogni- 
tion of the existence of an emergency, 
this was stated to be no indication 
of the exercise of war powers ‘since 
the emergency was not identified. 


Insurance. .life insurance. . double in- 
demnity..death may be ‘‘direct re- 
sult’? of accident ‘‘independent of all 
other causes’’ even though drunken- 
ness contributed to accident. 


® Pilot Life Insurance Co. v. Ayers, 
C.C.A. 4th, November 5, 1947, Soper, 
C, J. (Digested in 16 U. S. Law Week 
2229, November 18, 1947.) 

The Company appealed from a 
judgment of liability for double in- 
demnity on the ground, inter alia, 
that the insured’s voluntary drunken- 
ness contributed to his fall from a 
hotel window and that therefore 
death was not ‘‘the direct result” of 
accidental means “independent of all 
other causes”. It was found that the 
insured was undoubtedly drunk at 
the time of his death, but the Court 
refused to extend to all accidents to 
which drunkenness might have con- 
tributed the principle that death was 
not accidental within the clause if 
drunkenness caused abnormal con- 
duct which lead directly to violent 
death. It likened drunkenness to 
contributory negligence which had 
been held no bar to recovery, It 
held that insured’s conduct in sitting 
in an open window was imprudent 
and that drunkenness increased the 
risk, but that such conduct was not 
so reckless as to make death the 
probable resuli. The case was said to 
be similar to cases dealing with falls 
of persons with physical infirmities. 


Jury . . disproportional representa- 
tion of different groups on panel not 
unlawful unless intentional. 

® U. S. v. Local 36, U.S.D.C., S. 
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Calif., C.D., March 12, 1947, Hall, 
1). |. (70 F.Supp. 782) . 

Defendants moved to dismiss their 
indictment and to strike out the 
vial jury panel because laborers, 
people working by the day or hour, 
inion members and Negroes were 
systematically and intentionally ex- 

d from the list from which 
grand jury and trial jury panels were 
cted. They contended that the use 
system of selection which, 
though unintentional on the part of 
its administrators, resulted in an ex- 
dusion of the classes of persons to 
vhich defendants belonged, was un- 
lawful and that the use of a system 
which did not reflect proportionally 
ihe community’s economic groups 
was likewise unlawful, citing Thiel 
v. So. Pacific, 328 U. S. 217, among 
ther cases, 

Hall, D. J., stated that the Thiel 
case might be construed to establish 
several broad propositions: (1) that 
people who are paid at different 
are in different ‘economic 
classes”; (2) that women must be re 
garded as in a separate “economic 
class” from their husbands; (3) that 
persons of the opposite sex and who 
are in a different ‘economic class” 


ol a 


times 


we to be regarded as incapable of 
‘impartiality” without regard to an 
ictual state of mind; and (4) that, 
il the foregoing are established, the 
idministrators must “stratify” a com- 
He felt, how- 
ever, that those propositions had to 
ve rejected for the following reasons: 


munity into “classes”. 


|) otherwise there would be attrib- 
ited to the Supreme Court an in- 
iention, not only to create classes 
ind set one against the other, but to 
create such confusion and chaos in 
the administration of justice that no 
judgment depending upon jury ver- 
dict or indictment would have final- 
ty until determined by that Court; 
2) the Thiel decision was based up- 
nm the Supreme Court’s “power of 
supervision over the administration 
of justice in the Federal Courts” 
ithout reference to any guide for 
lower court officials in selecting jur- 
ies; (3) the lower court’s decision 
in the Thiel case was reversed be- 
cause it violated “the American tra- 


dition of trial by jury” which tra- 
dition is based upon the elimination 
of “class” distinctions; and (4) the 
propositions were impossible of ap- 
plication to the actualities of life, 
which was illustrated by an attempt 
to apply them to the present case. 

He construed the Thiel case as 
holding that, for a jury panel to be 
invalid because of discrimination, 
there must be clear evidence of the 
administrator’s intent to exclude per- 
sons from jury service solely because 
of either their economic status, oc- 
cupation, rate or time or method of 
pay, race, sex, religion, social or 
political affiliation or lack of it, or 
geographic location. Since there was 
no evidence of any such intention 
in the both motions 


present case, 


were denied. 


Labor Law. .Labor-Management Re- 
lations Act. . union which has not com- 
plied with ‘‘non-Communist affidavit" 
provisions of Act cannot have place 
on ballot in representation proceed- 
ings . . immaterial whether petition 
filed by labor organization or em- 
ployer. 


= In re Herman Lowenstein, Inc., 
Case No. 3-RM-1,NLRB, December 
4, 1947. (Digested in 16 U. S. Law 
Week 2264, December 9, 1947.) 


The employer petitioned the Board 
for an election after an independent 
union and one affliated with the 
CIO had each sought recognition as 
exclusive bargaining representative 
of his employees. The independent 
contended that the CIO 
should be denied a place on the bal- 
lot on the ground, inter alia, that 
it had not qualified for certification 
under §§9(f), (g) and (h) (the so- 
called non-Communist affidavit pro- 
visions) of the Labor-Management 


union 


Act. The Board agreed, saying that 
the issue was not only one of law, 
but also of policy. It cited its previ- 
ous decisions in which non-complying 
unions had been denied the benefits 
of the Board’s machinery in ques- 
tions concerning representation and 
stated that it construed the Act to 
provide, in essence, that such a union 
should not benefit from any Board 
investigation on such a question. 
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\lthough the Act spoke in terms of 
questions raised “by labor organiza- 
tions” and the petitioner was an em- 
ployer, the Board held that the 
question concerning representation 
was “raised by a labor organization” 
for it was a union’s initial claim for 
recognition that made it possible for 
the employer to invoke the Board's 
machinery. The decision contains a 
valuable and succinct resumé of the 
Board's decisions on the effect of non- 


compliance with §§9 (f) , (g) and (h). 


Libel and Slander . . statute of limita- 
tions .. where magazine is distributed 
throughout U.S. and in most foreign 
countries, limitation period runs from 
first publication with respect to publi- 
cations in jurisdictions having “‘single 
publication” rule, but runs from each 
publication in jurisdictions having older 
rule. .where limitation period of fo- 
rum has run since first publication 
in “‘single publication” jurisdiction, 
complaint properly dismissed with re- 
spect to publication in that jurisdic- 
tion . . with respect to publications in 
jurisdiction having older rule, action 
timely. 


=" Hartmann v. Time, Inc., C.C.A. 
3rd, September 23, 1947, Biggs, C. J. 
(Digested in 16 U. S. Law Week 
2144, September 30, 1947.) 
Hartmann, in this action brought 
January 17, 1945, sought to recover 
damages suffered as a result of the 
publication of allegedly libelous ma- 
terial in the January 17, 1944, issue 
of Life magazine which was actually 
distributed from Chicago on January 
10, 1944, and from Philadelphia on 
January 11, 1944. The complaint 
asserted that Life was distributed 
throughout Pennsylvania, the U. S., 
and most civilized countries. De- 
fendant moved for summary judg- 
ment on the ground, inter alia, that 
the suit was barred by the Pennsyl- 
vania one-year statute of limitations. 
The court below ruled that, under 
the weight of authority, the rule of 
law to be applied, in the light of the 
new and changed conditions created 
by magazines and newspapers with 
national circulations, was that one is- 
sue of a newspaper or magazine, al- 
though it consisted of thousands of 
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copies widely distributed, gave rise 
to one cause of action, there being 
but one publication. It therefore 
ruled that the statute of limitations 
barred the action. 

Upon appeal, the Court concluded 
that Pennsylvania would follow this 
“single publication” rule. It ruled, 
however, that, since the complaint 
did not limit the claim to any one 
state or country, since defendant had 
not utilized any of the available 
means to compel Hartmann to re- 
strict the situs of the alleged torts, 
since Erie R. Co. v. Tompkins, 304 
U. S. 64, forced the federal courts 
to apply the law of the places where 
the causes of action accrued when 
substantive rights were involved, 
since substantive rights were in- 
volved here, since under the Penn- 
sylvania conflict-of-laws rule foreign 
publications are referred to the ap- 
propriate foreign laws, and since no 
limitation could be put upon the 
time of the publications which oc- 
cured under the older rule of law 
that a new publication occurs each 
time that a magazine containing 
libelous material is sold or distrib- 
uted, the cause of action was not 
barred insofar as the complaint in- 
volved damages arising in those 
states and countries which followed 
the older rule. 


Monopolies. . acquisition of independ- 
ent company by U.S. Steel subsidiary 
held not to be unreasonable restraint 
of trade where pre-existing competi- 
tion in products sold by independent 
had not been so substantial that its 
removal would prejudice public in- 
terest and where independent had 
purchased as much from U.S. Steel as 
from U.S. Steel's competitors. 


8° U.S. v. Columbia Steel Co., U. S. 
D. C., Dela., November 7, 1947, 
Rodney, D. J. 


Columbia Steel Company, a wholly 
owned subsidiary of U. S. Steel Cor- 
poration, entered into an agreement 
with Consolidated Steel Corporation 
whereby Columbia would acquire the 
assets and good will of Consolidated 
and four of its wholly owned sub- 
sidiaries for some $8,000,000. The 
Government contended that the ef- 
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fect of the agreement was to elimi- 
nate substantial competition in the 
sale of rolled steel products and the 
manufacture and sale of fabricated 
steel products in violation of §1 of 
the Sherman Act and that it was an 
attempt by U, S. Steel to monopolize 
the production and sale of fabricated 
steel products in an area including 
eleven far western states in violation 
of §2 of the Sherman Act. 

Rodney, D. J., found that Consoli- 
dated did not manufacture or pro- 
duce any rolled steel products and 
that, although both Consolidated 
and U, S. Steel made and sold pipe 
from rolled steel plate, there was no 
substantial competition between the 
kinds of pipe fabricated by each. 
Considering Consolidated’s activities 
in the fabrication of structural prod- 
ucts, he found that U. S, Steel lost 
to Consolidated only one and one- 
half per cent of all such jobs bid 
for by U. S. Steel in the last ten years 
and less than two per cent of the 
tonnage and that Consolidated lost 
to U. S. Steel only six-tenths of one 
per cent of such jobs bid for by 
Consolidated and only six per cent 
of the tonnage. 

Turning to a consideration of the 
removal of Consolidated as a pur- 
chaser of steel products from U. S. 
Steel’s competitors, he found that, 
during the past ten years, purchases 
from U. S. Steel exceeded those from 
its competitors for five years, but that 
the proportion was reversed during 
the other five. Under the circum- 
stances it was held that the suggestion 
that removal of Consolidated as a 
potential customer would result in a 
restraint of trade lacked substantial- 
ity. Judge Rodney recognized that 
companies furnishing steel to Con- 
solidated might find that outlet diffi- 
cult to continue but stated that “such 
result of and by itself does not seem 
contrary to either the language or 
spirit of the Sherman Act”. Consid- 
ering the reasons for the agreement 
as bearing upon its effect upon the 
public interest, he found that Con- 
solidated wished to distribute the 
equity accumulated during the war 
years rather than expose it to the 
risk of business in the post-war pe- 


riod and that U. S, Steel wished to 
acquire the assets as an outlet for 
the products of a large far western 
steel plant it had recently acquired 
with the approval of the Attorney 
General. 

Judge Rodney thus concluded that 
the consummation of the agreement 
would not result in an unreasonable 
restraint of trade, and, being of the 
opinion that, for an act to be viola- 
tive of §2 of the Act as creating a 
monopoly or intending to create such 
monopoly, it must necessarily be an 
unreasonable restraint of trade, he 
held that there was no violation of 
that section. (See Further Proceedings 
in Cases Reported in This Division, 
supra, page 155). 

Property . . constitutional law. . Penn- 
sylvania’s Community Property Law 
held unconstitutional. 


® Willcox v. The Penn Mutual Life 
Insurance Co., Pa. Supreme Ct., W. 
D., November 26, 1947, Stern, J. 

One Lewis held a Kife insurance 
policy issued to him in 1934 at which 
time he was married. On October 1, 
1947, he paid in advance an annual 
premium, making the payment, in 
part, out of income received by him 
as life tenant of a trust created many 
years previously and out of a divi- 
dend on stock owned by him since 
1943. The insurance company was 
notified of the money’s source at the 
time of payment. Subsequently, 
Lewis assigned his rights under the 
policy to plaintiff who applied to 
the company for a paid-up policy 
based on the cash surrender value 
of the assigned policy and for a loan. 
The company refused on the ground 
that, since apparently parts of the 
premium payment consisted of com- 
munity property, the wife of Lewis 
had a legal interest in the value of 
the policy which limited his right to 
assign it without her consent. Plain- 
tiff then brought suit for a mandatory 
injunction directing the company to 
comply with his request. 

The first issue before the Court 
was whether the payment was made 
from community property. The 
Pennsylvania Community Property 
Law of 1947 (Act. No. 550) provides 
that all separate property of the hus- 


band 
marr. 
date, 
is lat 
by gi 
as CC 
ries, 
All p 
ing I 
date, 
prop 


prop 


and | 
mun) 
TI 
tive 
vives 
trol, 
erty 
divic 
her s 
comr 
has t 
statu 
taxes 
been 
hold 
In 
Act 
was 
sons: 
and 
cleat 
to tr 
S¢ pa 
into 
fore 
com 
tor 
mere 
the 
the 
proj 
ther 
pow 
proj 
inte 
Si 
as it 
ship 
the 
caus 
for | 
assu 
ena 
the 





band and wife owned by them before 
marriage or before the Act's effective 
date, September 1, 1947, whichever 
is later, and that acquired afterwards 
by gift, devise or descent, or received 
as compensation for personal inju- 
ries, shall remain separate property. 
All property acquired by either dur- 
ing marriage and after the effective 
date, except that which is separate 
property, is deemed community 
property. The question thus was 
whether income from separate prop- 
erty which accrued after marriage 
and the Act’s effective date was com- 
munity property. 

The Court decided in the affirma- 
tive since (1) the Act specifically 
gives the wife power to manage, con- 
trol, and dispose of community prop- 
erty which consists of rents, interest, 
dividends, and other income from 
her separate property “and all other 
community property” to which she 
has title and (2) the purpose of the 
statute to reduce the federal income 
taxes of married persons would have 
been largely frustrated by a contrary 
holding. 

In this respect, the Court held the 
\ct unconstitutional. Its decision 
was based upon the following rea- 
sons: (1) the Declaration of Rights 
and the Fourteenth Amendment 
clearly deny the Legislature’s power 
to transform property presently and 
separately owned by married persons 
into community property and there- 
fore it cannot so transform the in- 
come and profits from such property, 
for the owner would then retain 
mere nominal ownership; and (2) 
the Legislature’s power to control 
the marriage relationship and the 
property rights directly connected 
therewith does not confer absolute 
power to regulate and control the 
property rights of married persons 
inter se. 


Since the law was invalid insofar 
as it attempted to change the owner- 
ship of income, the Court also held 
the entire Act unconstitutional be- 
cause, in the absence of a provision 
for severability, it was reasonable to 
assume that it would not have been 
enacted if it had been known that 
the objective of lessening income 


taxes could not be attained. 

It was also held unconstitutional 
in its entirety because it was so un- 
certain and contradictory as to be 
inoperative and incapable of exe- 
cution, 


Trade-Marks, Trade Names and Unfair 
Competition . . Trade-Mark Act of 1946 
. application for registration under 
Act of 1905 is pending so that it may 
be amended and brought under 1946 
Act despite previous Court of Customs 
and Patent Appeals’ refusal of appli- 
cation because of descriptiveness. . 
though amendment ordinarily not 
“practicable” in such case, allowed 
here because rights in foreign coun- 
tries involved. 


= Ex parte Sheaffer Pen Co., Decem- 
ber 8, 1947, Daniels, Asst. Comr. 
Patents. (Digested in 16 U. S. Law 
Week 2276, December 16, 1947.) 


On the effective date of the Trade- 
Mark Act of 1946, the company 
sought to amend its application for 
registration of a mark under the 
Trade-Mark Act of 1905 so as to 
comply with and obtain registration 
of the mark under the provisions of 
the new Act. The Examiner of 
Trade-Marks refused the amendment 
on the ground that prosecution of 
the application was closed in view 
of the fact that the Court of Customs 
and Patent Appeals had refused the 
application under the 1905 Act as 
descriptive of the goods and that it 
was therefore not “practicable” to 


convert the application to one under - 


the new Act. 

The company then petitioned the 
Commissioner, among other things, 
to direct acceptance of the amend- 
ment. Section 47 of the Act of 1946 
provides that “All applications for 
registration pending in the Patent 
Office at the effective date of this 
Act may be amended, if practicable, 
to bring them under the provisions 
of this Act”. Although the Congres- 
sional hearings on the Act did not 
refer to Congress’ intent in enacting 
that section, Assistant Commissioner 
Daniels believed that it was intended 
to permit the Act to apply to applica- 
tions at all stages. In support of his 
decision that the application was still 
pending except as to the issue of the 
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mark’s descriptiveness, he referred to 
the practice of transferring applica- 
tions from the Trade-Mark Act of 
1905 to the Trade-Mark Act of 1920 
after a final holding that a mark was 
not registrable under the former Act, 
to 35 USC §62 which provides that 
decisions of the Court of Customs 
and Patent Appeals “shall govern the 
further proceedings in the case”, and 
to the practice in the Patent Office 
following that Court’s final rejection 
of claims in patent applications. 

Although the Assistant Commis- 
sioner was of the opinion that such 
a transfer would not be “practicable” 
in the ordinary case, he held that it 
should be directed in the present 
case. This decision was based upon 
the showing that otherwise the com- 
pany would lose the right which 
might ultimately accrue to it in 
foreign countries under applications 
based upon the United State’s ap- 
plication, the policy of the Patent 
Office being to endeavor to protect 
such rights. 


Further Proceedings in Cases Reported 


The following action has been 
taken in the U. S. Supreme Court: 

Affirmed: U. S. v. Di Re—Crimi- 
nal Law (33 A.B.A.J. 372, 726; April, 
July, 1947); Uebersee Finanz-Kor- 
poration v. Markham, Alien Property 
Custodian—Alien Property (32 A.B.- 
A.J. 881, 33 A.B.A.J. 726; December, 
1946; July, 1947). 

Reversed and Remanded: U. S. v. 
Petrillo—Labor Law (33 A.B.A.]J. 
157, 726, 1043; February, July, Octo- 
ber, 1947). 

Probable Jurisdiction Noted: U. S. 
v. Columbia Steel Co.— Monopolies 
(supra, p. 154). 

Certiorari Granted (on Rehear- 
ing): Estin v. Estin—Constitutional 
Law (33 A.B.A.J. 721, 1223; July, 
December, 1947). 

Certiorari Dismissed: Local 2880, 
Lumber & Sawmill Workers Union 
v. NLRB—Labor Law (33 A.B.A.]J. 
156, 726; February, July, 1947). 

Certiorari Denied: U.S. ex rel. 
Kessler v. Watkins—Aliens (33 A.B.- 
A.J. 1046; October, 1947); In re 
Realty Associates Securities Corb.— 
Corporate Reorganization (33 A.B.- 
A.J. 1047, October, 1947). 
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Practising lawyer's guide to the 
current LAW MAGAZINES 


Ar LAW—“Choice of the Air 
New Air Transport 
Routes’: In the December number 
of The George Washington Law Re- 
view (Vol. 16—No. 1; pages 1-103), 
Howard C. Westwood, of the Dis- 
trict of Columbia and New York 
Bars, contributes the first part of a 


Carrier for 


thorough analysis of decisions of the 
Civil 
granting of certificates of conveni- 


Aeronautics Board on_ the 
ence and necessity to common car- 
riers by air over new routes. The 
article deals with various considera- 
which 


Board to certificate a particular one 


tions have prompted the 
of several new-route applicants, such 
as the applicant's status as a new or 
an established company or a com- 
pany also engaged in surface trans- 
portation or other non-air transport 
enterprise, the possible conflicting 
interests between different types of 
air transportation or service areas, 
the priority of application, the fear 
of lodging too much power in a par- 
ticular carrier, the importance of 
providing one-carrier service, the 
comparative costs to be incurred in 
providing the service, route integra- 
tion, and the desirability of strength- 
ening the weak carrier. The author 
points out instances of inconsistent 
application of these tests by the Board 
and deplores the lack of long-range 
programming by the Board for air- 
carrier expansion. The concluding 
part of Mr. Westwood’s article, to 
appear in a later issue, will deal with 
questions as to competition. (Ad- 
dress: George Washington Law Re- 
view, Washington, D. C.; price for a 
single copy: $1.00). 


Banxinc_rhe Effect of Joint 
Bank Accounts: D. M. Dickson, of 
St. John, New Brunswick, is the 
author of an_ interesting article, 
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entitled as above, appearing in the 
December issue of The Canadian 
Bar Review (Vol. XXV—No. 10; 
pages 1101-1117). The article con- 
siders various difficulties arising 
particularly under Canadian law in 
the operation of a joint bank- ac- 
count, the use of which, * 2 author 
notes, has been increasing in recent 
vears. He finds that the case law of 
the Canadian Courts has yet to 
provide a uniform series of decisions 
which may be taken as a guide to a 
solution of all the questions in the 
operation of a joint bank account. 
The author submits that many of 
the defects might be obviated if a 
standard deposit agreement form 
were used by all banks, if legislation 
were enacted to give added protec- 
tion to the bank, and if greater effort 
were made to acquaint depositors 
with the difficulties which may arise 
in the operation of a joint account. 
(Address: The Canadian Bar Re- 
Ottawa Electric Building, 
Ottawa, Ontario; price for a single 
copy: $1.00). 


view, 


CownstITUTIONAL LAW—“Re- 
strictions on the Civil Rights of 
Federal Employees”: As servants of 
the community, federal employees 
occupy a unique employee relation- 
ship to the public and to the govern- 
ment. Neither their outside interests 
nor their associations can prudently 
be permitted to impair their loyalty, 
impartiality or efficiency in the per- 
formance of their duties. To gain 
this objective the Government finds 


it necessary to impose restrictions on 
what might be their civil rights if 
they were private citizens, The timely 
“note” in the November issue of the 
Columbia Law Review (Vol. 47—No. 
7; pages 1161-1189) 
scope and extent of these restrictions, 
classifying them under the headings 
of “Loyalty”, “Political Restrictions”, 
“Labor Relations and Activi- 


considers — the 


and 
ties”. 

The greater part of the note deals 
with the effects of imposing stand- 
ards of loyalty (pages 1165-1177), 
and reviews the background, scope 
and extent of the _ President's 
Executive Order No. 9835 ‘‘Prescrib- 
ing the Procedure for the Administra- 
tion of an Employee Loyalty Program 
in the Executive Branch of the 
Government”. Concern is expressed 
as to this Order 
2,000,000 federal employees, lest it 
sacrifices some of the traditional 
safeguards of a fair hearing—the 
right to know the factual basis for 
the charge of disloyalty, the right to 
call witness, confront the accuser, 
and cross-examine him, to be heard 
through counsel and to appeal an 
adverse decision to a higher author- 
ity or tribunal. The author does not 
question the need or desirability of 
ferreting out disloyal employees and 
removing them from the government 
service, in order to protect the vital 
interests and integrity of govern- 
mental service. The article challenges 
the vagueness of the standard of 
loyalty to be used, as well as the with- 
holding of some of the traditional 
safeguards alluded to, and suggests 
that some of these safeguards could 
be restored without danger to 
security, 


affecting some 


Since publication of the article. 
the Loyalty Review Board (see 33 
A.B.A.J. 1215; December, 1947), 
which is the highest tribunal to which 
an appeal may be taken by an 
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accused federal employee, has laid 
down rules for governmental agencies 
to follow in carrying out the Presi- 
dent’s Order. The Board’s statement 
scems to meet and overcome a great 
deal of the 


against the 


leveled 
Order. An 


accused employee is assured of a 


criticism first 
President’s 


right to a hearing, to be represented 
by counsel, to know the charges 
against him, and an opportunity to 
present evidence in his own behalf. 
To this extent the aims and pro- 
cedures as outlined by the Loyalty 
Board assimilate many of the judicial 
principles governing the conduct of 
a trial, The published procedure does 
not provide for confrontation and 
The _ principal 
rcason given is the need to keep facts 
in confidence. Reduced to essentials, 


cross-examination. 


the remaining principal objections 
against the President’s loyalty pro- 
eram are against this lack of right to 
confrontation and opportunity to 
cross-examine and the vague standard 
of disloyalty established by the 
President’s Order—one factor in test- 
ing fitness being membership in pro- 
scribed organizations and “affiliation” 
or “sympathetic association” with 
such groups (Attorney General Tom 
C. Clark has designated some ninety 
such organizations as “totalitarian, 
Fascist, Communist, or subversive’’) 

a test which an editorial in the New 
York Times charactered as “guilt by 
association”. The whole problem is 
of course most difficult, but Ameri- 
can lawyers are doing their best to 
deal with it in a manner consistent 
with fair play but adequate for 
national security and “domestic 
tranquillity” (see 34 A.B.A.J. 44; 
January, 1948). 

In the field of political activities 
the article reviews the Civil Service 
Commission regulations later in- 
corporated in the Hatch Act, for- 
bidding political activities by civil 
servants, and challenges the manda- 
tory requirement for dismissal for 
any violation even though uninten- 
tional. The subject-matter of labor 
relations is briefly but pointedly 
covered under these headings: ‘““The 
right to organize and affiliate”, ‘““The 
right to bargain collectively”, “Ex- 





clusive recognition of the majority 
representative”, closed 
shop”, and “The right to strike”. 
(Address: Columbia Law Review, 
New York 27, N. Y.; price for a single 
copy: 85 cents.) 


“Union ot 


ConTRACTS—Proposed Legisla- 
to Modify Requirement of 
Consideration: Among the “Com- 


lion 


ments” appearing in the November 
1947 issue of the Michigan Law 
Review (Vol. 46—No. 1; pages 58-70) 
is a study by Charles B. Blackmar, a 
student editor, of various proposals 
which have been made to modify by 
statute the common law _ require- 
to support 
The 
with the 
recommendations of the New York 


ments of consideration 


enforceable agreements. com- 


ment deals especially 
Law Revision Commission and the 
English Law Revision Committee, 
and considers particularly the pro- 
posals which would make it possible 
to provide for irrevocable offers and 
the modifications of certain contracts 
even in the absence of consideration. 
The comment also refers to numer- 
ous decisions in which the problem 
(Address: 
Michigan Law Review, Ann Arbor, 
Mich.; price for a single copy: $1.00). 


of consideration arises. 


CoopyriGHT—“Copyright Con- 
fusion”: An article in the November 
issue of the Canadian Bar Review 
(Vol. XXV—No. 9; 
by Samuel Rogers, of the Toronto 


pages 967-979), 


Bar, discusses many of the points of 
uncertainty and confusion in the 
field of international copyright. Re- 
ferring to the Canadian Act of 1921, 
effective January 1, 1924, Mr. Rogers 
outlines the difficulties which arise 
in ascertaining whether works of for- 
eign authors published before 1924 
are copyright in Canada. He also 
emphasizes, in particular, the prob- 
lem confronting music publishers in 
seeking to international 
copyright protection. By way of con- 


achieve 


clusion, Mr. Rogers lists for consid- 
eration a number of suggested 
changes and revisions in respect of 
the provisions of the International 
Convention and the Canadian Act. 


(Address: Canadian Bar Review, Ot- 
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tawa Electric Building, Ottawa, On- 
tario; price for a single copy: 75 
cents.) 


Fiore rAXATION — “The 
Supreme Court and the Federal In- 
Tax Since Pearl Harbor: A 
Study in Trends of Decision’: Louis 
S. Goldberg, of the Iowa Bar, who is 
also a certified public accountant, 


come 


contributes a documented study 
under the above-quoted title in the 
November issue of the Jowa Law 
Review (Vol. 33—No. 1; pages 22-47). 
Not all would agree with his interest- 
ing analysis of decisions and trends, 
but support is given to the challeng- 
ing question asked by Professor (now 
Dean) Erwin N. Griswold, of the 
Harvard Law School: “How many 
that the 


Supreme Court has always reached 


lawyers would feel now 
the ‘right answer’ in recent years?” 
(Address: Iowa Law Review, Iowa 
City, Ia.; price for a single copy: 


$1.75) . 


I, TERNATIONAL LAW—“The 
Progressive Development of Inter- 
From the faraway 
University of Istanbul, in Ankara 
(Turkey), comes a publication (No. 
1) of the Turkish Institute of Inter- 
national Law, containing five lectures 
delivered in Istanbul in 1947 by 
Professor Herbert W. Briggs, of 
Cornell distinguished 
juriscounsult, who has contributed 
articles and book reviews to the 
JourNAL (see 33 A.B.A.]. 680; July, 
1947; 33 A.B.A.J. 1202; December, 
1947). Charles Cheney 
Hyde, President of the American 
Society of International Law, sent 
by Professor Briggs a notable greet- 
ing to the Turkish Institute, which 
has done so much to uphold the 
authority of international law in 
the Near East. The Turkish 
Minister for Foreign Affairs said 
that his country is one “where 
international law does not take to 
shelter but where it reigns supreme”. 
In Turkish and in English, Professor 
Briggs’ lectures are a timely and 
trenchant contribution to interna- 


national Law”: 


University, 


Professor 


tional discussions. (Address: Turkish 
Law, 


Institute of International 
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Istanbul, Ankara: price for a single 
copy not stated). 


Insurance LAW—“Selected Pa- 
pers from American Bar Association 
Convention”: The November issue 
of the Insurance Law Journal (No. 
298—pages 963-1007) carries reprints 
of four timely papers read before the 
Section of Insurance Law during the 
Cleveland meeting of our Associa- 
tion. The article by H. L. Smith, of 
the Oklahoma Bar, reviews changes 
in health and accident insurance 
laws. Wilder Lucas, of St. Louis, 
presents a well-annotated analysis 
of decisions relating to automobile 
garage and service-station coverage. 
Oscar T. Toebaas of Madison, Wis- 
consin, is the author of the third 
article, which raises questions con- 
cerning expert medical opinion in 
automobile damage cases. The final 
reprint, by Duke Duvall, of the Okla- 
homa City Bar, summarizes salient 
features of statutory motor carrier 
insurance. (Address: Insurance Law 
Journal, 214 N. Michigan Avenue, 
Chicago 1, Ill.; price for a single 
copy: $1.00). 


Lasor LAW—“ ‘Regular Rate’ 
Under the Fair Labor Standards Act 
—1947 Version”: From the date of the 
enactment of the Fair Labor Stand- 
ards Act in 1938 a constant search has 
gone on for a definitive formula that 
would satisfy the requirements of the 
Act for determining the “regular 
rate” for the purpose of computing 
overtime pay. The Courts have 
passed on a variety of wage arrange- 
ments, thus clarifying in particular 
respects the Act’s requirements as to 
“regular rate” computation. The mo- 
saic, however, is still incomplete; 
perhaps, an area of uncertainty must 
always remain, because the employ- 
ment relationships to which the Act 
applies are so variable and unpre- 
dictable. 

The November issue of the Colum- 
bia Law Review (Vol. 47—No. 7; 
pages 1189-1202) clarifies and reviews 
the Courts’ decisions in so far as 
they indicate how (i.e., by what, if 
any, mathematical formula) the reg- 
ular hourly rate is to be determined, 
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and what should be included in the 
variables which are to be inserted in 
the formula. The “how” discussion 
turns on the application of the stand- 
ard definition to various situations; 
namely, “the hourly rate actually 
paid for the normal, non-operative 
workweek”, and the exception that 
was established by the Belo decision 
applicable to wage contracts made 
with employees who work irregular 
hours which provide for an hourly 
rate, for time and one-half for work 
beyond the statutory maximum 
hours, and for a weekly guarantee. 

The “what” discussion covers those 
situations where the employee’s com- 
pensation either is for work denomi- 
nated and paid for as overtime or is 
an addition to what is regularly re- 
ceived—such as bonuses, extra pay- 
ments under profit-sharing plans, in- 
terests in company stock, employee 
benefit plans, and other forms of 
additional remuneration. 

This note on “regular rate” is writ- 
ten with great care and helps to 
clarify the area upon which deci- 
sional finality has been reached. It 
is also helpful to an understanding 
of the underlying basis for the 
Courts’ decisions and should serve as 
a pathfinder to the lower Court 
decisions which deal with the bother- 
some problems still waiting definitive 
Supreme Court interpretations. (Ad- 
dress: Columbia Law Review, Co- 
lumbia University, New York 27, 
N. Y.; price for a single copy: 85 
cents) . 


Lawptorp AND TENANT— 
“The Federal Housing and Rent Act 
of 1947”: Although the Federal 
Housing and Rent Act of 1947 ex- 
pires, according to existing provi- 
sions, on February 29, 1948, and has 
been declared unconstitutional 
(Creedon v. Cloyd W. Miller Co., 
U.S.D.C., N. D. Ohio, Jones, D. J., 
November 20, 1947; noted in 16 U.S. 
Law Week 2244), demand for a 
further extension of federal control 
appears to be growing. In the No- 
vember issue of the Columbia Law 
Review (Vol. 47—No. 7; pages 1118- 
1159), John W. Willis, author of a 
recent analysis of the Virginia rent 


laws (33 Va. L. Review 395), dis- 
cusses the scope and effect of the 
federal statute and compares its re- 
quirements and procedures with rent 
control as previously administered 
by OPA. (Address: Columbia Law 
Review, Columbia University, New 
York 27, N. Y.; price for a single 
copy: 85 cents) . 


# EGAL BIOGRAPHY — “Remi- 
niscences After Sixty-Four Years at 
the Bar’: In its December issue (Vol. 
19—No. 5), the New York State Bar 
Association Bulletin inaugurates a 
series of sketches covering “biogra- 
phies and experiences” of older mem- 
bers of the Bar of the State. The 
first tells of Israel T. Deyo, of Bing- 
hamton, and was written by Eugene 
C. Gerhart, of the Board of Editors 
of the JourNAL. It starts dramatically 
with the recital of a unique incident 
of last August, when this ninety- 
three year-old attorney, who has 
practiced law for sixty-four years and 
is still at it, offered to probate a will 
drawn and executed in his office 
more than fifty-seven years before. 
All of the witnesses, and every person 
named in the will except the at- 
torney-executor who drew it and 
offered it for probate, had died; but 
the will was still in his office vault. 
(Address: New York State Bar Associ- 
ation Bulletin, 90 State Street, 
Albany, N.Y.; price for a single copy 
not stated). 


Parent LAW—“The Patent Sys- 
tem: I”: Contributing to current de- 
mands for critical appraisal and in- 
tensive study of our patent system, 
which over the years, has, as Professo1 
Brainerd Currie points out in the 
“Foreword”, “been as unyielding to 
change as it has been provocative of 
proposals for change”, Law and Con- 
temporary Problems gives a group of 
eight papers by distinguished ob- 
servers in its Autumn issue (Vol. XII 
—No. 4; pages 645-809). A second 
symposium on the patent system will 
complete the presentation. 

In the “lead” article, Professor 
John C. Stedman, Special Assistant 
to the Attorney General, Antitrust 
Division, under the subject, “Inven- 
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tion and Public Policy” (pages 649- 
679), discusses conflicting interests 
of the inventor and the public, and 
the recognition of those interests 
under our patent laws as interpreted 
by the Patent Office and the Courts. 
Analyses of four problems of rela- 
tively recent development follow: 
“Patents and University Research” 
(pages 680-694) by Dr. Archie M. 
Palmer, Director of Patent Policy 
Survey, National Research Council; 
“Patent Costs of Military Procure- 
ment in Wartime” (pages 695-713) 
by Ralph L. Chappell, former 
Director, Patents Division, Office of 
Research and Inventions, Navy De- 
partment, and W. Houston Kenyon, 
Jr. former Patent Counsel, Head- 
quarters, Army Service Forces; ““The 
Control of Patent Rights Resulting 
from Federal Research” (pages 714- 
745) by David Lloyd Kreeger, former 
Special Assistant to the Attorney 
General, Claims Division; and “Pat- 
ents and Atomic Energy” (pages 
746-764) by James R. Newman, 
former counsel to the Senate Com- 
mittee on Atomic Energy, and Byron 
S. Miller, former Associate General 
Counsel, Office of War Mobilization 
and Reconversion. International 
aspects of patent law are treated by 
Professor Heinrich Kronstein of 
Georgetown University School of 
Law and Dr. Irene Till, former Ad- 
viser on Industrial Organizations, 
Foreign Economic Administration, 
under the heading, “A Reevaluation 
of the International Patent Conven- 
tion” (pages 765-781), and by Ervin 
O. Anderson of the Division of 
International Resources, Department 
of State, in an article entitled, 
“Nationalization and International 
Patent Relations” (pages 782-795). 
Under the title “Proposed Modifi- 
cations in the Patent System” (pages 
796-806), William H. Davis, former 
Director of Economic Stabilization 
and Chairman of the National War 
Labor Board, enumerates the general 
considerations involved and outlines 
possible improvements in patent pro- 
cedures, inter-relation with the anti- 
trust laws, and compulsory licensing. 
(Address: Law and Contemporary 
Problems, Duke Universitv School 


of Law, Durham, N. C.; price for a 
single copy: $1.00). 


Practice AND PROCEDURE 
—“The Doctrine of Forum Non Con- 
veniens”: A comprehensive discus- 
ions of the doctrine of forum non 
conveniens is in the September issue 
of the California Law Review (Vol. 
35—No. 3; pages 380-433), in which 
Edward L. Barrett, Jr., Lecturer in 
Jurisprudence at the University of 
California, deals first with the his- 
torical development of the doctrine 
and then with the practical opera- 
tion of the doctrine in the State and 
federal Courts, In this latter connec- 
tion, several of the more recent cases 
are reviewed with particular refer- 
ence to the questions (a) who is to 
be benefited by the application of 
the doctrine and the effect of the 
answer to this question on (b) the 
factors which will justify the exercise 
of discretion to decline jurisdiction, 
and (c) the procedural rules govern- 
ing the application of the doctrine. 
(Address: California Law Review, 
Boalt Hall of Law, Berkeley 4, Cal.; 
price for a single copy: $1.25.) 


Taxation—community Proper- 
ty Law: The tax advantages accru- 
ing to residents of those States which 
are governed by the law of com- 
munity property have been the sub- 
ject of considerable attention from 
legislators and from the press re- 
cently. With many States already 
classified as “community property” 
States and the possibility that still 
others will enact community prop- 
erty legislation in the near future, 
the prudent lawyer may seek to 
broaden his information on this sub- 
ject. An article in the November 
issue of the Notre Dame Lawyer 
(Vol. XXIII—No. 1; pages 28-46) 
entitled “The United States Supreme 
Court and the Wiener Case”, dis- 
cusses and sharply criticizes the 
Court’s disposition of a case (Fer- 
nandez v. Wiener, 326 U. S. 340) 
concerning the validity of federal 
legislation under which the entire 
estate of a resident of a community 
property State was subjected to the 
estate tax. William Q. deFuniak, 
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Professor of Law at the University of 
San Francisco School of Law, author 
of the article and other works on 
community property law, maintains 
that the Court’s opinion ignores a 
basic principle of community prop- 
erty law which the Court has previ- 
ously recognized; i.e., that, under the 
community property system, every 
benefit and profit from the husband's 
manageffient of the community 
property inures equally to both 
spouses. He submits also that the 
Court’s opinion was dictated by its 
conviction that community property 
law gives an unfair advantage in tax 
matters to inhabitants of community 
property States, and that the Court's 
action amounts to an amendment of 
the Federal Constitution so as to 
remove all limitations on the power 
of the federal government. (Address: 
Notre Dame Lawyer, Notre Dame, 
Ind.; price for a single copy: $1.00) . 

“Some Income Tax Aspects of 
Community Property Law” is the 
leading article in the November is- 
sue of the Michigan Law Review 
(Vol. 46—No. 1; pages 1-16). Paul 
R. Trigg, Jr., of the Detroit Bar, 
analyzes the income tax problems 
incident to the legal community’s 
creation, its existence and its dis- 
solution. The article also explores 
the basic distinction between the 
legal community and the consensual 
community, the consensual com- 
munity being one which is dis- 
regarded for all practical purposes 
under the income tax law. The 
author suggests that although the 
income tax position of clients may 
have been improved by community 
property legislation, it may be even 
further improved by anticipatory ar- 
rangements of a selective character. 
(Address: Michigan Law Review, 
Ann Arbor, Mich.; price for a single 
copy: $1.00). 


"Taxation—rederal Income Tax 
—“The Taxation of Stock Dividends 
and Stock Rights”: In the December 
issue of the University of Pennsylva- 
nia Law Review (Vol. 96—No. 2; 
pages 147-170), Charles L. B. 
Lowndes, Professor of Law at Duke 
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University, reviews under the above 
title many of the inconsistencies in 
the present treatment of the taxabili- 
ty of stock dividends and stock rights. 
It is not difficult to sympathize with 
his rebellion as to the unsatisfactory 
state of affairs, but many may feel 
that he over-simplifies the solution 
by proposing that all stock dividends 
and all stock rights be treated as tax- 
able income when receivéll. While 
the article is basically a proposal 
that the issues be resolved by legisla- 
tion to this effect, its analysis of the 
variations in the treatment of not too 
dissimilar factual situations will re- 
pay reading by any who have pres- 
ent problems in this field. (Address: 
University of Pennsylvania Law 
School, 3400 Chestnut Street, Phila- 
delphia 4, Pa.; price for a single 
copy: $1.00). 


Triats—“special Juries”: Jean- 
nette E, Thatcher, of the Oregon 
Bar, is the author of an interesting 
article in the June issue of the 
Oregon Law Review (Vol. XXVI— 
No. 4; pages 251-279), entitled “Why 
Not Use the Special Jury?”, in 
which the historical origins of the 
special jury are traced and considera- 
tion is given to the legal basis for 
trial by special jury in the United 
States. The author states that the 
special jury has seen considerable 
use as a trial device in America in 
not less than sixteen States. She 
submits that more extended use of 
the special jury, where permissible 
as a supplementary trial device, 
would be helpful in adapting our 
Court system to the complications of 
present-day litigation, (Address: Ore- 
gon Law Review, University of Ore- 
gon, Eugene, Ore.; price for a single 
copy: 75 cents). 


Trrat PRACTICE—Pre-Trial in 
the United States: A survey oi the 
effectiveness of the pre-trial confer- 
ence in federal and certain State 
Courts as a means of disposing of dis- 
putes which have reached the litiga- 
tion stage is well presented in the 
August-September issue of the Ca- 
nadian Bar Review (Vol. XXV—No. 
7; pages 697-720) . Harry D. Nims, of 
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the New York Bar, after referring to 
various rules and judicial comments 
relating to the use of this procedure, 
concludes that: “The experience of 
our Courts with pre-trial seems to 
demonstrate beyond question that it 
can: (1) reduce the expense of litiga- 
tion to litigants; (2) reduce the time 
required of jury-men and witnesses; 
(3) reduce the time required to reach 
cases for trial; (4) enable Courts to 
reduce calendar congestion; (5) dis- 
pose of one-third to one-half of pend- 
ing cases without trial, usually to the 
satisfaction of the interested parties 
since such dispositions must be by 
agreement; (6) reduce the number 
of appeals with their attendant delay 
and expense, since all cases disposed 
of in the pre-trial conference are 
ended there for good and all; (7) do 
much to restore public confidence in 
the Courts.” (Address: Canadian Bar 
Review, Room 505, Ottawa Electric 
Building, Ottawa, Ont.; price for a 
single copy: 75 cents.) 


Triat PRACTICE — “Cross-Ex- 
amination—A Judge’s Viewpoint”: 
The most useful discussion we have 
lately seen as to the art, uses and pit- 
falls of cross-examination in the 
present-day tempo of courtroom 
trials is in the January number of 
The Record of the Association of 
the Bar of the City of New York 
(Vol. 3—No. 1; pages 12-35). The au- 
thor is Justice Bernard L. Shientag, 
who made an unusual record as a 
trial judge in the City Court and 
the Supreme Court in New York 
City and is now a member of the 
Appellate Division of the Supreme 
Court for the First Department, as a 
result of a non-partisan appoint- 
ment by Governor Dewey in 1947. 
Any lawyer who wishes to improve 
the effectiveness of his cross-exami- 
nation of witnesses will do well to 
obtain, read and study this article. 
(Address: The Record, 42 West 44th 
Street, New York 18, N. Y.; price for 
a single copy not stated). 


W AREHOUSING — “Contracts 
Limiting the Bailee’s Liability”: The 
leading article in the December issue 
of the Insurance Law Journal (No. 


299—pages 1059-1072), entitled as 
above, carries a detailed analysis by 
Max J. Gwertzman, of the New York 
Bar, of decisions in recent years that 
have dealt with the extent to which 
warehouses and storage concerns are 
able by contractual arrangements to 
vary the scope of liability to their 
bailors. Reference is made to a num- 
ber of recent cases, particularly those 
in New York. The purpose of the 
article is stated by its author to be 
“to explore the methods used to 
effect either an enlargement or di- 
minution of liability and to explore 
the validity and legal effect of such 
agreements”. (Address: Insurance 
Law Journal, 214 N. Michigan 
Avenue, Chicago 1, IIl.; price for a 
single copy: $1.00). 


V \ ILLS—Dispositions by Soldiers 
and Satlors—“The Formalities of 
Testamentary Execution by Service 
Personnel”: The Iowa Law Review 
for November, (Vol. 33—No. 1; pages 
48-90) contains a lengthy but reward- 
ing article by Tobias Weiss, of the 
New York Bar, who reviews the his- 
torical background and present pro- 
visions of the statutes granting dis- 
pensation to those in the military 
service in respect of the making of 
wills and sets forth a useful collec- 
tion of pertinent authorities. The 
author also proposes reforms which 
are at the least thought-provoking. 
The suggestion that an administra- 
tive agency be entrusted with the 
probate of wills and the administra- 
tion of estates of persons in the mili- 
tary service will be viewed askance 
by those who are reluctant to extend 
the tentacles of bureaucracy, and the 
further suggestion that the formali- 
ties of execution be standardized by 
federal legislation may seem to many 
a cure worse than the disease. The 
article emphasizes the importance of 
making effective the testamentary 
wishes of service personnel, but it is 
not to be overlooked that the statutes 
of descent and distribution and the 
government insurance program are 
probably adequate to cover the ma- 
jority of situations (Address: Lowa 
Law Review, Iowa City, Iowa; price 
for a single copy: $1.75.) 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


| Louis B. Sohn + Editor-in-Charge 
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Ambassador Austin on ‘Tensions in the United Nations” 


® A clear and incisive summary of prob- 
ems and accomplishments of the second 
session of the General Assembly was 
given by Ambassador Warren R. Austin, 
Chief United States Delegate to the 
United Nations, in speaking before the 
Chicago Council of Foreign Affairs last 
December 17. Limitations on our space 
unfortunately prevent our publishing his 
statement in full. The following excerpts 
contain his commentary on causes of 
the current tensions between the Western 
powers and the Soviet Union, as well as 
his program for reducing this tension to 
manageable proportions. 


" The crowded calendar of United 
Nations conferences this year bears 
eloquent testimony to the progress 
we have made in a very short time in 
submitting problems to international 
treatment. I do not share the cyni- 
cal view that all these conferences, 
although they do involve intermina- 
ble talk and endless drafting of docu- 
ments, are of little consequence. 
hey are of great consequence, even 
when they fail to reach agreements 
or to take actions which some regard 
as the only test of their success. 
They assemble together responsible 
political leaders and experts to grap- 
ple with practical problems. Only 
through this gradual process of con- 
sultation and discussion can we hope 
to develop the understanding essen- 
tial to common programs of action. 
By this means we associate people of 
different experiences and views. To- 
gether they seek a world view and 
build up a body of knowledge which 
is used by specialists in all nations 
and eventually through education 
becomes a foundation for public 
opinion. There is no short-cut to 


world order. The concepts and un- 
derstandings must be built patiently 
in the minds of men. 

Not only do we need to understand 
what will help build world order but 
also what will disrupt it. In this As- 
sembly the delegates after historic de- 
bates repulsed at least three adven- 
tures by the police states to extend 
the reach of their system of regimen- 
tation through the United Nations. 


Repulsing Police States’ Efforts 

To Extend Their Systems 

The first and most important was a 
demand for world-wide suppression 
and censorship—a direct blow at free- 
dom of speech wherever it exists in 
the world. The resolution embodying 
this invasion of human rights was 
put forward as the major drive of the 
Soviet Union under the pretext of 
preventing war-mongering and prop- 
aganda disturbing to peaceful and 
friendly relations among nations. 
Not only was this resolution roundly 
defeated, but the delegates put in its 
place a positive and democratic prop- 
osition calling for “peace-monger- 
ing” as the antidote. 

The second attempt at universaliz- 
ing police state methods concerned 
war criminals and displaced persons. 
The delegates again clarified the 
principles of human rights and legal 
protections in great debates. They 
defeated the effort to force the de- 
livery of innocent people into the 
hands of their accusers to be put in 
jeopardy for their political views. 

The third adventure was designed 
to hamstring the cooperative plans 
of member nations for mutual aid in 
programs of recovery and reconstruc- 
tion. The overwhelming majority re- 
jected the attacks on relief and re- 


covery programs and asserted the 
freedom of nations to collaborate in 
ways best calculated to serve their 
welfare consistent with the Charter. 

So much for the credit side of the 
ledger. What do we find on the debit 
side? 


Areas of Failure 
in the United Nations 


We have not succeeded in making 
peace settlements outside of the 
United Nations through the machin- 
ery of the Council of Foreign Min- 
isters. This fact is a major obstruc- 
tion on the road to peace through 
collective security. The United Na- 
tions is constituted to keep peace 
once it has been made. 

We have not found a basis for 
agreement on the control and out- 
lawry of atomic and other weapons 
of mass destruction. The Soviet 
Union persists in its effort to pro- 
hibit the manufacture and use of 
atomic bombs by a treaty before es- 
tablishing any system of control and 
inspection. The majority of all the 
other nations on the Atomic Energy 
Commission, except Poland, has re- 
jected this proposal as ineffective and 
likely to stimulate national rivalries 
in this dangerous field. The majority 
—thirteen of the fifteen nations that 
have worked in the Commission—has 
developed a plan for control of atom- 
ic energy to insure its use for peace- 
ful purposes only. The Soviet Union 
even declined the invitation to par- 
ticipate in the working groups formu- 
lating specific proposals on the func- 
tions and powers of an international 
control agency. Here we have a sec- 
ond major obstruction to collective 
security. 

We have carried on extensive dis- 
cussions in the Military Staff Com- 
mittee on peace forces to implement 
the Charter provisions for enforce- 
ment of Security Council decisions, 
but there is as yet no basis for agree- 
ment. 

Peace settlements, control of atom- 
ic energy and an acceptable formula 
for peace forces are essential pre- 
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requisites to negotiations for the re- 
duction and control of national arm- 
aments in general. The opposition 
by the Soviet Union to majority pro- 
posals in these four fields presents a 
formidable blockade on the road to 
collective security. 


Minority Obstructionist Tactics 
Caused Serious Deadlock 


In the recent Assembly a small mi- 
nority, led by the Soviet Union, vig- 
orously opposed proposals supported 
by large majorities, such as those 
dealing with the Greek border, the 
Interim Committee and Korea. When 
these proposals were adopted by 
more than the required two-thirds 
vote of the Assembly, the minority of 
six out of fifty-seven, made declara- 
tions of non-cooperation on the 
ground that these measures violated 
provisions of the Charter. According 
to the majority interpretation of the 
meaning of the Charter, the actions 
taken were consistent with the letter 
and spirit of the basic law. However, 
a suggestion was made that the Court 
of International Justice be asked to 
rule on differences of interpretation. 
It was rejected by the minority. The 
members of the minority claimed 
they were right and the majority was 
wrong. In the view of the Soviet 
Union, there the matter rests. 

The division within the United 
Nations is serious because it strikes at 
the central issue of collective security. 
That concept was based on the unan- 
imity of the large powers. That unity 
is lacking on crucial issues. The So- 
viet Union has demonstrated an un- 
willingness on most vital matters to 
join with the majority. Rather, it 
has insisted that the majority accept 
the uncompromised position of the 
minority, which it claims is the only 
right one. In the face of this division, 
the Soviet Union accuses the majori- 
ty of blocking the will of the mi- 
nority and thus endangering peace 
and security. 

It goes still further. It makes use 
of the United Nations as a sounding 
board to conduct a propaganda at- 
tack on member states, particularly 
the United States. In vitriolic and 
intemperate terms, it charges that 
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the United States is seeking to domi- 
nate other nations, that certain cir- 
cles, including government officials, 
are conducting a propaganda cam- 
paign for a new war, and attempting 
to build up military power for ag- 
gression. 

The record of discussion and vot- 
ing in the United Nations makes it 
clear that the division is not cor- 
rectly put as one between the Soviet 
Union and the United States. It is 
rather a division between a tiny mi- 
nority of border states dominated 
and led by the Soviet Union on the 
one hand, and most of the rest of the 
world on the other. 


Differences Impede Efforts 
Toward Collective Security 


Most of the significant points over 
which seemingly irreconcilable dif- 
ferences develop concern the ques- 
tion of security. Collective security 
means that the member nations must 
be willing to trust their individual 
security primarily to the collective 
defense facilities of the Organization. 
Obviously the Soviet Union is not 
yet ready to do this. It hesitates to 
take any of the risks involved in the 
establishment of collective security. 
It gives evidence of a purpose to re- 
ly on its own national defense. 

I can understand the fear and ap- 
prehension which undoubtedly ex- 
ists in the Soviet Union; a fear, 
which as long as we lack real collec- 
tive security, will exist to some de- 
gree everywhere. People and nations 
can only have real security together, 
mutually. One does not have to as- 
cribe motives of aggression to explain 
expansionist tendencies. They can 
be explained as defensive moves. Yet, 
putting the best construction on the 
motives does not make the moves 
less dangerous to all concerned. 

The fear of the Russian people 
feeds on vivid experience. They have 
suffered two destructive invasions in 
thirty years. They are naturally se- 
curity-conscious. They are likely to 
be apprehensive of any proposal 
which they think might weaken their 
existing defenses. 

This understandable fear is con- 
stantly stimulated by the ruling 


group through a rigidly controlled 
press and radio. The Russian people 
live in the presence of publicity play. 
ing up foreign hostility. They are 
told that the large majority votes in 
the United Nations show that they 
are surrounded by hostile forces. On 
the other hand, they are also told 
that these votes do not really repre- 
sent the will of these countries but 
are cast under duress. 


Soviet Defense System Places 
Communist Parties First 

The Soviet leaders visualize a rather 
unique defense mechanism. As a first 
line in the outer defenses they rely 
upon the Communist Parties in vari- 
ous countries to oppose any moves 
they consider contrary to Soviet in- 
terests. If the Communist Party in a 
given country could actually become 
the government, the “hostile majori- 
ty” would lose one vote in the United 
Nations and the Soviet Union would 
gain a dependable ally. Thus step by 
step they would move toward unan- 
imity—Communist unanimity—in the 
United Nations, and achieve their 
brand of collective security. 

A great part of the tension in the 
United Nations grows out of the fact 
that the economic and social insta- 
bility in the wake of war has favored 
the growth of Communist Parties in 
many countries. Communist leaders 
in those countries try to exploit cha- 
otic conditions to seize power. They 
are properly regarded as fifth col- 
umns. 

Whether these parties are part of 
a Soviet plan for world domination 
through world revolution or merely 
outposts convenient to Russian de- 
fense makes no difference in ultimate 
consequences. It is obvious that their 
existence and prospects for their ul- 
timate success must encourage il- 
transigence on the part of the Soviet 
Union on all matters involving col- 
lective security. 

The United States does not seek 
any particular brand of unanimity 
in the United Nations, nor any par- 
ticular political or economic system 
in the individual member states. But 
we do seek to assist in the restoration 
of conditions that will safeguard the 
freedom of member nations. 
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Satellite States Give Russia 
Second Line of Defense 


The second line of Soviet defense 
consists of buffer states subject to her 
domination. She would no doubt 
rather have them “friendly” of their 
own free will, but “friendly” they 
must be. And the ruling group in 
Russia decides precisely how a bor- 
der state must demonstrate its friend- 
liness. This bear hug of “friendli- 
ness” seeks to embrace all distressed, 
frightened and despairing neighbor 
states. 

The third and inner line is, of 
course, the military organization and 
economic support of it inside Russia. 
Whether you assume that the motive 
of the Soviet action is one or another 
of the three I have mentioned— 
namely, the Politburo’s purpose to 
maintain its grip on the Russian peo- 
ple, or world domination or national 
defense—the conclusion is irresistible 
that the consequent need is activa- 
tion of the purposes and principles 
of the United Nations. 


Constructive Actions Which 

Will Aid Return of Peace 

This state of affairs calls for con- 
structive action on many fronts. In 
the first place, we must patiently and 
persistently work through all the or- 
gans of the United Nations doing 
everything in our power to keep the 
contending parties around the com- 
mon conference tables. In this way 
the great force of world public opin- 
ion is continuously brought to bear 
on the problems of peace. . . 

Second, we must carry through 
emergency measures of relief to pre- 
vent hunger and despair this winter. 

Third, we must join forces with 
those nations which are united in 
the self-help European Recovery 
Program. 

Fourth, we must develop the kind 
of trading world where reconstructed 
nations can go forward to real pros- 
perity. This requires continuation of 
the reciprocal trade program, and 
participation in the International 
Trade Organization and other eco- 
nomic agencies of the United Na- 


Notable Academy Sessions 


To Convene in Havana 


" The third annual meeting of the 
highly-useful Inter-American Acade- 
my of Comparative and Interna- 
tional Law will convene in Havana, 
Cuba, March 1-20. Established in 
1941 under the auspices of the Inter- 
American Bar Association, the Acade- 
my is devoted to the promotion and 
development of studies of compara- 
tive and international law, especially 
with reference to countries of the 
Americas, as a means of encouraging 
coordination in legislative methods 
and fostering mutual understanding. 

Seven monographic courses, each 


to consist of a number of lectures fol- 
lowed by question periods, are 
planned. They will cover “Procedure 
in the Courts of the United States”, 
“Recognition of New States and Gov- 
ernments”, “The International Re- 
sponsibility of the State”, “Arbitra- 
tion and Judicial Settlement of In- 
ternational Disputes”, “Negotiable 
Instruments”, “Comparative Re- 
search and the Scientific Develop- 
ment of Law”, and “International 
Investments”. 

There will be several round-table 
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tions. 

And fifth, we must demonstrate by 
deeds that Soviet fear of invasion or 
attack is unfounded. .. . 

Tensions reflect unstable and un- 
balanced conditions. We are plan- 
ning definite acts to change those 
conditions. But these tensions also 
reflect a state of mind—a sickness of 
spirit. ... 

We must overcome fear with faith. 
We must break the vicious circles of 
recriminations and accusations by 
our own emphasis on the positive, 
the constructive, the creative. . . 

Money and materials can contrib- 
ute to reconstruction only if the 
hands which make use of them are 
moved by a human spirit expressing 
faith in great purposes and plans... . 
For this reason we put stress on free- 
dom and responsibility. Europe 
wants more than economic recovery. 
It wants a new birth of freedom. Our 
faith in the power of free men to act 
rationally in the common interest is 
the true basis of the coming collec- 
tive security. 


discussions. Professor Manley O. 
Hudson, former judge of the World 
Court, will direct the round-table on 
the “Progressive Development of In- 
ternational Law: Proposed Declara- 
tion of Rights and Duties of States”. 
The round-tables on private law will 
discuss bases for common legislation 
on negotiable instruments, for uni- 
form legislation as to the representa- 
tion of corporations, and for unifica- 
tion of rules regarding jurisdiction 
of Courts of each country to hear 
and decide inheritance cases of non- 
citizens. 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 








® The new chairman of the Con- 
ference’s Committee on Relations 
with Law Students is Victor S. Axel- 
road of New York City, with Scott 
P. Crampton of Washington, D. C., 
as vice chairman. Father Joseph T. 
Tinnelly, C. M., of Brooklyn, Com- 
mittee chairman for the past two 
years, will act as consultant. 
General purposes of this Commit- 
tee are two-fold: It renders assistance 
to law students by suggesting solu- 
tions to practical problems in the 
transition period between law school 
and active practice. It also tries to 
acquaint law students with the 
nature, purposes, activities and use- 
fulness of Bar Associations in general 
and of our Association and the 
Junior Bar Conference in particular. 
The Committee has divided the 
recognized law schools into twenty- 
seven groups, to each of which a 
Committee member is assigned. 
These assigned members investigate 
the special problems as to each law 
school to find out what can best be 
undertaken as to its students. 


Practical Aspects of Law 
Practice Demonstrated 


An extensive and promising program 
for practical aid to law students was 
put in operation in December at the 
Notre Dame Law School. Under the 
direction of Maurice N. Frank, of 
South Bend, Indiana, it will extend 
over a period of about two months. 
Practical aspects of judicial pro- 
cedure and the workings of the 
various governmental offices, in their 
relation to legal practice, are ex- 
plained by local judges, attorneys 
and government officials. The law 
students were taken on tours of local 
offices and Courts, to observe these 
activities in actual operation. The 
program covers four separate cate- 
gories and includes the following: 
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I. Township Government 
(a) Justice of the Peace Courts 
(b) Assessor’s Office 
(c) Trustee’s Office 


II. City Government 
(a) Police routine 
(b) Clerk’s Office 
(c) Municipal Court 
(d) Miscellaneous city offices 


III. County Government 
(a) Clerk’s Office 
(b) County Courts 
1. Probate Court 
2. Circuit Court 
3. Superior Court 
(c) Prosecutor’s Office 
(d) Miscellaneous other County of- 
fices 


IV. Federal Government 
(a) Clerk’s Office 
(b) U. S. District Court 
(c) U. S. District Attorney’s Office 
(d) Miscellaneous other Federal offices 


The project has been well received 
by the law students at Notre Dame. 
At their request, it was extended 
from the initial program inaugurated 
last year to the broader scope for 
1947-48. It is a significant part of a 
developing program in law schools 
which seek practicality in training 
for law practice. 


Law Student Bar 
Associations 


An effective way of organizing and 
promoting programs that command 
the interest and cooperation of the 
students in a law school is to utilize 
the facilities of student Bar Associa- 
tions. The experience of the Con- 
ference has been increasingly that 
our Association needs to arouse and 
enlist the interest and confidence 
of prospective members while they 
are still in law school. If our Associa- 
tion does not do this, other and less 
desirable groups will get hold of 
them in law school. We think it 
important that law students should 
become’ Bar-Association minded 
while they are still in law school; 


VICTOR S. AXELROAD, Chairman, 
Committee on Relations with Law Students 


student Bar Associations help to that 
end. Our Conference has encouraged 
the formation of such organizations 
in various law schools; e.g., Arkansas, 
Nebraska, Vanderbilt, George Wash- 
ington Universities. The list will be 
added to soon. Several of these law 
school organizations have asked for 
afhliation with the Junior Bar Con- 
ference. Under our present by-laws, 
formal affiliation cannot be granted. 
Last year’s Committee recommended 
an amendment to permit affiliation 
of law students associations in a 
manner similar to that now provided 
for Junior Bar groups. This has 
not been acted on by the Board 
of Governors or the House of Dele- 
gates. Some difficulties and questions 
of policy have not been ironed out 
as to the affiliation of groups not 
made up of members of the Bar. 


Distribution of 
The Young Lawyer 


A helpful medium for acquainting 
law students with the activities olf 
our Association and Conference has 
been the distribution of our bi- 
monthly publication, The Young 
Lawyer. For three years it has been 
sent to all law school deans, librar- 
ians, and faculty members in charge 
of extra-curricular activities. Copies 
have been supplied to law schools, 
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for posting on school bulletin boards. 
Since April of last year, copies have 
also been sent to ten representative 
law schools for distribution to their 
senior students. This test was made 
to determine whether it would be 
useful and practicable to make simi- 
lar distribution to senior students 
in all law schools. In an effort to 
promote early joining of our Associa- 
tion, a pamphlet is being prepared 
by Victor §. Axelroad and Paul B. 
DeWitt of New York, modeled upon 
the pamphlet now being used by our 


Membership Committee but directed 
specifically to law students. This will 
soon be ready for distribution. 


Bar Association Nights 


Another method of acquainting law 
students with our Association and 
its activities has been the Bar 
Association Nights that have been 
conducted in law schools in various 
parts of the country. These sessions 
take the form of talks by representa- 
tives of our Association and of local 
Bar Associations in the area. The 
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=" Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Credit for Dependants— 
Joint and Separate Returns 


" For purposes of the $500 credits 
authorized by Section 25 (b) the term 
“dependant” includes, among other 
relatives, the taxpayer’s grandchil- 
dren and daughters-in-law. It does 
not include step grandchildren and 
step daughters-in-law. These rela- 
tionships were involved in the case 
of Barbetti, decided by the Tax 
Court on December 10, 1947 (9 T.C. 
—No. 142). The taxpayer T had 
married a widow W, and thereby ac- 
quired a step-son S. S married a wife 
A, who gave birth to a child B. T 
supported A and B, his step daugh- 
ter-in-law and step grandchild, dur- 
ing the taxable year and in his 
separate return claimed dependency 
credits as to both of them. Pointing 
to Section 25 (b), the Commissioner 
disallowed the credits. The Tax 
Court upheld the Commissioner. 
The Tax Court points out that if 
a joint return had been timely filed 
by T and W the credits would have 
been allowable, since A and B were 
daughter-in-law and grandchild re- 
spectively of W. Regulations III, Sec. 
29. 25-3(b). The election to file 


separate returns was final and bind- 
ing however, and could not be with- 
drawn after March 15. 

The case illustrates the importance 
of making a careful analysis, not only 
of the income, deductions and capi- 
tal transactions of a husband and 
wife, but of their respective depend- 
ency credits as well, in determining 
whether a joint return should be 


filed. 


Death and Taxes—More 

Light on Inter Vivos Trusts 

Two. recent estate tax cases indi- 
cate that taxes are not always as 
certain as death, at least not as 
certain as most lawyers have been 
led to expect. Decisions in both cases 
were won by the taxpayer in spite of 
Government positions that had a 
good deal of strength. 

The Tax Court for the first time 
resolved the question whether an 
estate tax can be collected on in- 
come accumulated in an inter vivos 
trust created in contemplation of 
death. In James E. Frizzell Estate, 
decided November 28, 1947, (9 T.C. 
—No. 130) a decedent had transferred 
in trust 1132 shares of Coca-Cola 
stock, retaining no rights or interests 
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students are told the nature and 
purposes of Bar Associations, what 
joining them does to help the young 
lawyer, why he should join them at 
his first opportunity. Bar Association 
Nights or similar programs have been 
conducted at the law schools of Iowa, 
Drake, Nebraska, Indiana, Arkansas, 
Georgetown, Columbus, Syracuse, 
Youngstown Catholic, Western Re- 
serve and National Universities. 
They give an opportunity for direct 
contact between the practicing law- 
yer and the law student. 
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of any sort. The trustee, under a 
power to accumulate income, held in 
the trust at the grantor’s death (in 
addition to the original Coca-Cola 
stock) uninvested cash, 174 shares of 
Lee Tire stock and Federal Land 
Bank bonds bought with accumu- 
lated income. The transfer in trust 
was found to have been made in 
contemplation of death. The statute 
provides for the inclusion in the 
gross estate of all property trans- 
ferred in contemplation of death at 
its value at the date of death. The 
Commissioner argued that it was the 
entire trust property that had been 
transferred, that the accumulations 
were part of the trust property at the 
date of death and so should be taxed. 

The Tax Court held that only 
the Coca-Cola stock was subject to 
tax. There had been a completed 
transfer of property, the grantor re- 
taining no interest whatsoever; there- 
fore, unlike cases in which the dece- 
dent retains a reversionary or other 
interest, only the property trans- 
ferred by the decedent should be 
taxed. Of course if the Coca-Cola 
stock had been sold the value of the 
substituted property or its proceeds 
would be included in the gross estate. 

Theopold v. United States, 164 F. 
(2d) 404, decided by the First Cir- 
cuit on December 2, 1947, involved 
the effect of a power reserved by a 
grantor to amend a trust instrument 
“so that it will more clearly express 
my actual intentions if I shall con- 
sider such amendment advisable, as 


February, 1948 « Vol. 34 165 








22 


Tax Notes 


to which I shall be the sole judge”. 
The Court held, notwithstanding 
this broad language, that this was 
not a power to alter or amend, within 
the meaning of Sec. 811(d), but 
merely to make slight or trivial 
changes. The trust property was 


therefore not subject to the estate 
tax. 
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In construing the power the Court 
looked to the manner in which it had 
actually been exercised by the dece- 
dent. Several changes had been made 
to clear up an ambiguity in the orig- 
inal instrument. An amendment 
which granted testamentary powers 
of appointment to the beneficiaries 
was more disturbing, but the Court 
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Inter-American Bar Association 

Holds Fifth Conference 

=" The Fifth Conference of the Inter- 
American Bar Association was con- 
ducted in Lima, Peru, from Novem- 
ber 25 to December 8, with an attend- 
ance of 576 lawyers from the Amer- 
icas. Seventeen committees or sec- 
tions held sessions, and the Assembly 
adopted 136 resolutions. 

Meetings were held in the Senate 
Chamber and in the House of Depu- 
ties of the Peruvian Congress. The 
latter made available to the Confer- 
ence its building and full staff of 
employees. The Supreme Court of 
Peru held a special session at which 
papers were presented by judges from 
Mexico, Colombia and Peru. Pren- 
tice Cooper, United States Ambassa- 
dor to Peru and Honorary Chairman 
of the United States delegation at the 
meeting, gave a colorful reception. 
Numerous social events enabled the 
delegates to make the acquaintances 
of lawyers from all of the Americas. 

Specific topics had been assigned 
in advance to member Bar Associa- 
tions, for the preparation of papers. 
These were distributed to all mem- 
ber Associations and delegates in ad- 
vance. This method facilitated the 
transaction of much of the work of 
the Conference. 

The convocation was welcomed to 
Lima in addresses by Jose Luis Bus- 
tamante y Rivero, President of Peru, 
and Hernando de Lavalle, President 
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HERNANDO DE LAVALLE, President 
Inter-American Bar Association 


of the Association and President of 
the Colegio de Abogados de Lima. 
Responses were made by Licenciado 
Carlos Sanchez Mejorada, of Mexico, 
for the Latin-America delegates, and 
by Carl B. Rix, past President of the 
American Bar Association, in behalf 
of English-speaking delegates. 
Endorsement was given the Inter- 
national Law Commission created by 
the General Assembly of the United 
Nations, through the Conference's 
adoption of the following resolution: 


Recommending the importance of 
the progressive development of inter- 
national law and its codification: 

Having Noted the provisions of Ar- 
ticle 13 of the Charter of the United 


considered its practical effect to be 
only a change of form rather than 
substance, and implied that even if 
the amendment went beyond the 
original reserved power this would 
not be significant. What counted 
was the scope of the power as origi- 
nally reserved. 


Nations which places on the General 
Assembly the obligation of initiating 
studies and making recommendations 
for the purpose of encouraging the 
progressive development of interna- 
tional law and its codification, and 

Having Noted also the steps taken by 
the United Nations for this purpose, 

APPROVES: 

The establishment of the Interna- 
tional Law Commission by the United 
Nations; 

RECOMMENDS: 

That the Commission be continued 
as a permanent body and not only for 
three years as proposed by the United 
Nations, and 

URGEs: 

Governments and national and in- 
ternational organizations, official or 
unofficial, to cooperate with the Inter- 
national Law Commission and to aid 
in the attainment of its objectives. 
Turning to international control 

of atomic energy, the Council 


adopted this resolution: 

The Council resolves: 

To address the United Nations rec- 
ommending, as an indispensable guar- 
anty to peace, the prompt conclusion 
of the Treaty on Control of Produc- 
tion and Use of Atomic Energy, where 
should be contemplated the creation 
of an organism in which all States of 
the International Community will take 
part, either participating actively in 
said organism according to the struc- 
ture determined or otherwise, enjoy- 
ing the entire facility of information 
with said organism with all respect for 
juridical equality of the States. 


The Conference adopted also a 
resolution recommending as to inter- 
national crimes: 


1. That Peace and International Se- 
curity based on the enforcement of 
International Law require that the 
latter be crystallized into precise rules 
that define international crimes and 
specify the corresponding penalties for 
offenders. 





tion | 
and | 
agree 
trade 
fectin 
bond 
the | 
woul 
ited 
most- 
agree 
(2) 
full 
Natic 
Cult 
(3 
and i 
due c 
tary | 
(4; 
all ce 
mane 
gate ¢ 
delin 
these 
repor 
(mel 
view 
tion | 
(5) 
ity of 
crimi 
ity i 
crime 
as_ th 
traffic 
(6) 
tablis 
siona 
Amer 
associ 
Dr. 
the | 
Geory 
trict 
Chair 
tee, a 
of th 
re-ele 





ed 
or 
ed 


on 
for 


2. That there is need for an agree- 
ment between the States on the con- 
stitution of International Permanent 
Courts that will enforce the above- 
mentioned rules and penalties. 
In other resolutions the 

ference: 

1) Outlined multilateral inter- 
national trade agreements as a means 
through which economic recupera- 
tion in the Americas may be speeded, 
and declared that until multilateral 
agreements are achieved, bilateral 
trade agreements “are the most ef- 
fective instruments to strengthen the 
bonds of American solidarity . . .”; 
the resolution saying also that it 
would be desirable to use the unlim- 
ited or unconditional form of the 
most-favored-nation clause in such 
agreements; 

(2) Recommended to law schools 
full cooperation with the United 
Nations of Education, Science and 
Culture (UNESCO) ; 

(3) Urged closer cooperation on 
and unification of sanitary laws, with 
due consideration for the special sani- 
tary problems of individual countries; 

(4) Recommended organization in 
all countries of the Americas of per- 
manent official committees to investi- 
gate and proffer solutions for juvenile 
delinquency; the coordination of 
these committees being urged, with 
reports to be made to the Inter- 
\merican Bar Association with a 
view to its offering a method of solu- 
tion at its next Conference; 

(5) Recommended the advisabil- 
ity of creating a continental office for 
criminal identification and uniform- 
ity in penal provisions regarding 
crimes of international scope, such 
as the white slave trade, narcotic 
traffic, etc.; 

(6) Reiterated its interest in es- 
tablishing uniform rules of profes- 
sional ethics for countries of the 
Americas, and submitted to member 
associations a proposed draft. 

Dr. de Lavalle was continued as 
the President of the Association. 
George Maurice Morris, of the Dis- 
trict of Columbia, was re-elected as 
Chairman of the Executive Commit- 
tee, and William Roy Vallance, also 
of the District of Columbia, was 
re-elected as Secretarv-General. David 


Con- 











B. Karrick, of the District of Colum- 
bia, was named as Assistant Treas- 
urer, and the following members of 
the Council from the United States 
were chosen: John Bullington, of 
Texas; Edwin D. Ford, Jr., of New 
York; Mr. Morris; Gaspar Rivera 
Cestero; Carl B. Rix, of Wisconsin; 
Robert G. Storey, of Texas; Edgar 
Turlington, of the District of Colum- 
bia and Carolyn R. Just, of the Dis- 
trict of Columbia. 

President Bustamante conferred 
the Order of the Sun of Peru on Mr. 
Morris, Mr. Vallance, and Helen L. 
Clagett, Chief of the Latin American 
Section of the Law Library of the 
Library of Congress, in recognition 
of their services in promoting better 
relations among the nations of this 
hemisphere. Mrs. Clagett, a member 
of our Association since 1944, was 
especially lauded for her work in the 
preparation of the Guide to the Law 
and Legal Literature of Peru. She 
also served as reporter-general of the 
conference, in which it was necessary 
to keep bi-lingual records of the 
proceedings. 

Important factors in the success of 
the Conference were the extensive 
reports carried in the Lima press and 
the Conference’s publication of a 
daily bulletin containing the text 
of proceedings and resolutions in 
each Spanish and English. 

The Conference accepted the in- 
vitation of the Michigan State Bar 
Association to hold its Sixth Confer- 
ence in Detroit, in May of 1949. The 
invitation was joined in by the De- 
troit Bar Association, the University 
of Michigan, the Governor of Michi- 
gan, and the Mayor of Detroit. 


California Bar Opposes Bill 

as to the U. S. Tax Court 

® In a resolution recently promul- 
gated, the State Bar of California op- 
posed legislation proposed in the 
Congress to limit the power of the 
United States Tax Court to deter- 
mine who shall be permitted to 
practice before it. An amendment to 
the pending measure (H.R. 3214) 
would provide that no person be de- 
nied admission to practice “because 
of his failure to be a member of any 
profession or calling”. 


Bar Association News 





The action of the California Bar 
expresses the belief that “it is not in 
the public interest, nor in the interest 
of individual litigants, nor conducive 
to the due and proper administration 
of justice, that a restriction shall be 
placed upon one United States Court 
of record which is not placed upon 
others with respect to determination 
as to the persons to be permitted by 
such Courts, respectively, to practice 
before them”. 

F, M. McAuliffe, president of the 
State Bar, has announced that Santa 
Barbara has been chosen as the site 
of the 1948 annual meeting of the 
Association, which will be held from 
September 13 to 17. Plans for the 
program are being made. 


Chief Justice Vanderbilt Asks 
Bar Cooperation as to New Rules 


# A resolution calling for integra- 
tion of the Bar, carried over from the 
Association’s annual meeting last 
summer, failed of adoption at the 
mid-winter meeting of the New Jer- 
sey State Bar Association, held on 
December 13 in Newark. 

The Association adopted instead a 
resolution which calls for a Com- 
mittee to make a survey, report and 
findings as to the attitude of the vari- 
ous county Bar Associations as to 
integration. This course of action 
was decided upon after it had been 
pointed out that the opposition of 
several of the county Bar Associa- 
tions had been sufficient to defeat an 
application for integration that was 
made to the highest Court of the 
State ten years ago. If the survey 
discloses a substantially united de- 
sire for integration at this time, it 
was the view that support of the ap- 
plication can then be more effectively 
and forcefully presented to the new 
Supreme Court of the State and that 
the application will consequently 
have a better chance of approval. 

Other resolutions adopted by the 
Association at this meeting: 

(1) Provided for the appointment 
of a Special Committee on Adminis- 
trative Law to draft a State Admin- 
istrative Procedure Act. 

(2) Called on the Congress to 
amend the income tax law to provide 
for the division of income between 
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Bar Association News 


husband and wife for tax purposes, 
to secure to all States the advantages 
which community property States 
now give to their taxpayers. 

(3) Approved a recommendation 
calling for the adoption of pre-trial 
procedure in the Tax Court of the 
United States and for the granting of 
bills of particulars by the Commis- 
sioner of Internal Revenue to peti- 
tioners who ask for them in tax cases, 

Robert Casey, senior delegate from 
New Jersey to the House of Delegates 
of the American Bar Association, 
gave a characteristically vivid and 
effective report of the Annual Meet- 
ing held in Cleveland. 

The new Chief Justice of New 
Jersey, Dean Arthur T. Vanderbilt, 
has sent to the president of the State 
Bar Association and to the president 
of each county Bar Association a let- 
ter which invites their membership 
to submit to him recommendations 
for the rules of practice and proced- 
ure to be set up for the State judicial 
system under the new Constitution 
(see 34 A.B.A.J. 11; January, 1948), 


the Judiciary Article of which be- 
comes eifective on September 15. 
Lively responses to this invitation are 
forecasted. 


Health and Accident Insurance 
as a Bar Association Function 


® Under the leadership of Former 
Justice Joseph M. Proskauer as 
President, the Board of Directors of 
the New York County Lawyers’ As- 
sociation, the largest of local Bar 
Associations, has made preliminary 
investigations of plans for group 
accident, liability and health insur- 
ance for members of the Association, 
with coverage for hospitalization 
and surgical expenses and with 
death benefits up to $5000. Wives 
and dependent children of members 
may be covered in for additional 
premiums, and provision made for 
partial disability due to accidents. 

The members of the Association 
are being polled as to their interest 
and probably participation in such 
a plan. Considerable controversy is 
taking place as to whether the pro- 


viding of such insurance is a Bar 
Association function. The Westches- 
ter County Bar Association (New 
York State) and others have such 
plans in operation. 
West Virginia Bar Association Votes 
To Continue Despite Integration 
= At its annual meeting in Bluefield 
on October 3l1—November 1, the 
West Virginia Bar Association voted 
to continue its existence as a volun- 
tary association for an indefinite pe- 
riod, even though the Bar of West 
Virginia was integrated by an order 
of the State Supreme Court which 
became effective on May 1, 1947. In 
order to avoid any possible encroach- 
ment upon fields of activity delegated 
to the new integrated Bar by the 
State’s legislature and Supreme Court, 
the Association voted to dissolve its 
Committees on the Unauthorized 
Practice of the Law and on Profes- 
sional Ethics and Grievances. 
Albert S. Kemper, Jr., of Bluefield, 
was elected President of the Associa- 
tion to succeed Selden S. McNeer, 
of Huntington. 





BENJAMIN FRANKLIN (Fifth & Virginia) 
CAMLIN (Ninth & Pine) 

CLAREMONT (Fourth & Virginia) 
EXETER (Eighth & Seneca) 

FRYE (Third & Yesler Way) 

GOWMAN (Second & Stewart) 
HUNGERFORD (Fourth & Spring) 
MAYFLOWER (Fourth & Olive Way) 
MEANY, EDMOND 


Headquarters 


(E. 45th & Brooklyn; 
REGISTRATION FEE 


1948 ANNUAL MEETING * SEATTLE, WASHINGTON 


September 6-9, 1948 


The Seventy-First Annual Meeting of the American Bar Association will be held at Seattle, 
Washington, September 6 to 9, 1948. Further information with respect to the meeting will be 
published in the Journal from time to time. 


HOTEL ACCOMMODATIONS 


MOORE (Second & Virginia) 

MORRISON (509 Third Ave.) 

NEW RICHMOND (308 Fourth Ave., So.) 
NEW WASHINGTON (Second & Stewart) 
ROOSEVELT (Seventh & Pine) 

SPRING APT. HOTEL (Fifth & Spring) 
VANCE (Seventh & Stewart) 
WASHINGTON ATHLETIC CLUB 


University District) 


Hotel Olympic (Fourth & Seneca Streets) 
Reservations for members will also be made in the following Seattle Hotels: 





REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODA- 
TIONS MUST BE ACCOMPANIED BY PAYMENT OF THE REGIS- 
TRATION FEE IN THE AMOUNT OF $5.00. The Board of Governors 
solicits the cooperation of the members of the Association in thus 
facilitating the handling of the registration fee and in partially 
defraying the increasing expense of the Annual Meeting. In the 
event that is becomes necessary to cancel a reservation, the 
registration fee will be refunded, PROVIDED NOTICE OF CAN- 
CELLATION IS RECEIVED AT HEADQUARTERS NOT LATER THAN 
AUGUST 16, 1948. 


Explanation of Type of Rooms 
(Because of shortage of single rooms, please arrange to share 
double room with another, whenever possible). 


A single room contains either a single or double bed to be occu- 
pied by one person. A double room contains a double bed to be 
occupied by two persons. A twin-bed room will NOT be assigned 
for occupancy by one person. A parlor suite consists of parlor and 
communicating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the parlor. 

To avoid unnecessary correspondence, members are requested 
to be specific in making requests for reservation, stating hotel, 
First and Second Choice, number and type of room or rooms 
required, names of persons who will occupy same, definite 
arrival date, and, if possible, information as to whether such’ 
arrival will be in the morning or evening. 

As it is not possible to designate definite rates with respect 
to hotel accommodations, please indicate approximate rate desired, 
and we will endeavor to comply with your request, if possible. 


Requests for reservations, together with $5.00 registration fee, should be addressed to the 
RESERVATION DEPARTMENT, AMERICAN BAR ASSOCIATION, 1140 NORTH DEARBORN STREET, CHICAGO 10, ILLINOIS. 
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Letters to 


Commends Publication of 
Lord Chancellor's Address 


| would like to express to you my 
thanks for publishing the address of 
the Lord Chancellor of England, 
delivered at the Annual Meeting of 
the Association in September, 1947. 

In reading the address, I felt the 
flow of a warm current of sympathy 
understanding between the 
members of our profession in the 
two countries. 

The light touch of the Chancellor 
was another delightful feature of his 
address. Fortunate are they who 
possess such a gift, and also those 
who listen. 

I felt refreshed after reading the 
address, and I can appreciate how 
charmed the audience who actually 
heard it must have been. 


and 


Wan. Oscoop MorcAN 
New York City 


Editorial on Federal Aid 


for Privately-Owned Housing 


Commends 


lo the Editors: 


lhe editorial ‘Federal Action as to 
(33 A.B.A.J. 1209—De- 
cember issue) is an encouraging sign 
\o the members of our profession to 
take our place in the leadership on 
public questions. 

Finding places, people and politi- 
cal agencies to blame for the 
conditions which exist in the housing 
eld is easy. To suggest remedies and 
courses of action to produce more 
housing is a little difficult. 

If there is one field in which law 
ind lawyers have an important place, 
itis in housing! The first essential to 
i home (shanty or palace or apart- 
nent building) is LAND—not only 
he earth upon which it is built, but, 


he title, a valid and legally merchan- 


Housing” 


the Editom 


table title, which is simply the 
judgment of a competent lawyer of 
the rights of ownerhip. Of course, it 
takes MEN, MATERIALS and 
MONEY to build housing upon 
LAND. And in all four of these 
essential parts of housing laws of 
our federal, State and local govern- 
ments have their bearing—some con- 
structive and many obstructive. 

We lawyers can and should be able 
to help in the development of con- 
structive laws and in the elimination 
of obstructive laws. Too often our 
efforts have been obstructive. Status 
quo has been preferred to recogniz- 
ing the effects of government and 
laws in maintaining, if not creating, 
some of the poor housing which has 
a bearing upon the health of the 
occupants Most of the obstructive 
laws are State or local, particularly 
the building codes and ordinances. 
In the revision of these obtructive 
laws, we lawyers should have taken 
a leading part, but—? 

It is most satisfying to see the 
JOURNAL recognize the place of our 
federal government in the housing 
field; i.e., funds and financing. In 
this field of law our federal govern- 
ment has and can be constructive, in 
the sense of aiding the building of 
more and better housing and homes. 
All the anti-monopolistic preceed- 
ings, criminal and civil, have never 
and never will build a house. 

That “It may even be salutary to 
use some of the proceeds of taxes 
for so direct and manifest a benefit 
to our own people” as the relief of 
the shortage and perils of housing 
seems to me to be beyond question. 
Who questions the salutary effect of 
the expenditure of vast sums of 
the proceeds of taxes in developing 
better livestock? Or farm products? 
Or roads and highways? Or airports, 
etc.? 


Isn’t it about time for our Associ- 
ation to take a stand for the funda- 
mental principles expressed in the 
Taft-Ellender-Wagner General Hous- 
ing bill? 


CLARENCE W. BEAatTTy, JR. 


U. S. Court House 
Chicago, Illinois 


Disapproves the Rudick Plan 
Exemptions from Earned Income 


To the Editors: 

The able and interesting articles by 
John R. Nicholson and Harry J. 
Rudick are a good brief for the 
illegality of Section 165 of the Code. 
While this section has been upheld 
“in the interest of social policy”, it 
is recognized as discriminatory. Dis- 
crimination in levying taxes is unfair 
and illegal. According to the so- 
called “social policy” theory, it might 
be held that “decided blondes” 
should pay twice the tax paid by 
brunettes. 

On the other hand, the recom- 
mendations of these gentlemen as to 
exemptions from “earned income” 
are sound. No illegal discrimination 
attaches to that. The fear of securing 
remedial legislation on this sound 
line seems to have driven these au- 
thors into suggesting added “pater- 
nalism”, added administrative detail 
and expense. What little a man can 
salvage from his “earned income”, 
he should be entrusted with—and no 
strings of government attached. Mr. 
Rudick’s suggestion of a percentage 
deduction from “earned” income, ex- 
tended to every taxpayer, is sound, 
but let it rest there. It is not the 
function of government to “save” 
money for the taxpayer—on the con- 
trary, the taxpayers support the 
government. 

Exemptions from “earned income” 
would not interfere with efforts at 
“integration” and “correlation” of 
‘ederal taxes in the fields of gift, es- 
tate and income taxes. It would make 
for simplicity of administration. 


SAMUEL H. GILBERT 


Chicago, Illinois 
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Nominating Petitions 


Connecticut 


The undersigned hereby nominate 
Charles M. Lyman, of Hartford, for 
the office of State Delegate for and 
from the State of Connecticut to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 

Mr. Carl A. Lundgren, of Ansonia; 

Mr. William F. Healey, of Derby; 

Mr. Charles W. Pettengill, of 
Greenwich; 

Mr. Denis T. O’Brien, Jr., of 
Meridian; 

Messrs. Samuel H. Platcow, Har- 
old C. V. Eagan, Clarence W. Bron- 
son, Sherman Rosenberg, Albert H. 
Barclay, Jr., John W. Barclay, 
Cleaveland J. Rice, Herbert S. Mac- 
Donald, William B. Hall, John R. 
Daniell, O. A. Day, Walton E. Cro- 
nan, Thomas J. Ryan, Arthur Klein, 
Edward L. Reynolds, George DiCen- 
zo, David E, FitzGerald, Jr., Louis 
Feinmark, Maxwell A. Alderman, 
Thompson Dean and Philip R. 
Shiff, of New Haven. 


District of Columbia 


The undersigned hereby nominate 
Charles S. Rhyne, of Washington, 
D. C., to fill the vacancy in the office 
of State Delegate for and from the 
District of Columbia for the term ex- 
piring with the adjournment of the 
1948 Annual Meeting, and for the 
office of State Delegate for and from 
the District of Columbia for the 
three-year term beginning with the 
adjournment of the 1948 Annual 
Meeting: 

Messrs. George M. Morris, Bolitha 
J. Laws, John J. Carmody, Walter 
M. Bastian, Wilbur L. Gray, A. K. 
Shipe, Joseph C. McGarraghy, 
Thomas F. Healy, J. E. Bindeman, 
Paul B. Cromelin, Thomas M. 
Raysor, Lowry N. Coe, Charles D. 
Hamel, H. Cecil Kilpatrick, Horace 
L. Lohnes, Vernon E. West, Milton 
W. King, Austin F. Canfield, Edward 
R. Walton, Jr., George F. McNeil, 
L. Welch Pogue, Carl McFarland, 
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Godfrey L. Munter, Cecil E. Heflin 
and Ben S. Fisher, all of Washington, 
D. C. 

Michigan 

The undersigned hereby nominate 
W. Leslie Miller, of Detroit, for the 
office of State Delegate for and from 
the State of Michigan to be elected 
in 1948 for a three-year term begin- 
ning at the adjournment of the 1948 
Annual Meeting: 

Messrs. Ben O. Shepherd, Fred G. 
Dewey, Lester P. Dodd, John W. 
Babcock, Elroy O. Jones, Howell Van 
Auken, Henry R. Bishop, C. H. 
L’Hommedieu, Richard Ford and 
John P. O’Hara, of Detroit; 

Messrs. Joseph C. Hooper, Albert 
E. Blashfield, James A. Kennedy and 
Frank B. De Vine, of Ann Arbor; 

Messrs. Ralph E. Gault, Charles 
S. Neithercut and Frank C. Smith, 
of Flint; 

Messrs. Laurent K. Varnum, Ed- 
ward C. McCobb, Charles V. Hild- 
ing, Edward H. Benson and John 
H. Bryant, of Grand Rapids; 

Messrs. Carl H. Smith, Lloyd W. 
Bartlett and Edward S. Clark, Jr., 
of Bay City. 

Nebraska 

The undersigned hereby nominate 
George H. Turner, of Lincoln, for 
the office of State Delegate for and 
from the State of Nebraska to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 

Messrs. Harry R. Ankeny, C. C. 
Fraizer, Ernest B. Perry, Clarence A. 
Davis, George A. Lee, C. L. Clark, 
Leslie Boslaugh, Ear] Cline, Gerald 
S. Vitamvas, and Walter D. James, 
of Lincoln; 

Mr. H. L. Blackledge, of Kearney; 

Mr. F. L. Spear, of Fremont; 

Mr. Robert R. Moodle, of West 

Point; 

Mr. John H. Kuns, of Kimball; 

Mr. Charles A. Fisher, of Chadron; 

Mr. Arthur J. Denney, of Fairbury; 

Mr. Earl J. Moyer, of Madison; 

Messrs. Robert H. Beatty and 

Rush C. Clarke, of North Platte; 
Mr. P. E. Boslaugh, of Hastings; 
Messrs. A. H, Atkins and J. G. 

Mothersead, of Scotts Bluff; 


Messrs. Raymond M. Crossman, 
Yale C. Holland, and George 
L. DeLacy, of Omaha. 


South Dakota 

The undersigned hereby nominate 
Roy E. Willy, of Sioux Falls, for the 
office of State Delegate for and from 
the State of South Dakota to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 

Messrs. Van Buren Perry and H. 
Agor, of Aberdeen; 

Messrs. Max Royhl, Tom H. Luby, 
Ralph Mauch, Irwin A. Churchill 
and Leo A. Temmey, of Huron; 

Messrs. C. L. Morgan and Herbert 
E. Hitchcock, of Mitchell; 

Messrs. Karl G. Goldsmith, Ver- 
non R, Sickel and Charles R. Hayes, 
of Pierre; 

Messrs. Walter Miser and Boyd 
Leedom, of Rapid City; 

Messrs. C. C. Caldwell, Raymond 
E. Dana, Joe W. Cadwell, Louis R. 
Hurwitz, Holten Davenport, Robert 
G. May, Rex M. Warren and Nils 
A. Boe, of Sioux Falls; 

Messrs Alan L. Austin and Lloyd 
B. Peterson, of Watertown. 


Washington 

The undersigned hereby nominate 
F. L. Stotler, of Colfax, for the office 
of State Delegate for and from the 
State of Washington to be elected in 
1948 for a three-year term beginning 
at the adjournment of the 1948 an- 
nual meeting: 

Messrs. Fred M. Crollard and A. 
J. O’Connor, of Wenatchee; 

Messrs, John Gavin and Walter J. 
Robinson, Jr., of Yakima; 

Messrs. Cameron Sherwood and 
Wm. Keylor Smith, of Walla Walla; 

Messrs. A. O. Burmeister, Herbert 
Cochran, Scott Z. Henderson and 
E. A. Eisenhower, of Tacoma; 

Messrs, Stephen F. Chadwick, Or- 
ville H. Mills, Ben C. Grosscup, 
Pendleton Miller, Stanley B. Long, 
Claude E. Wakefield and Robert W. 
Graham, of Seattle; 

Messrs. Ralph P. Edgerton, Harold 
W. Coffin, H. E. Fraser, Edward J. 
Crowley, James A. Brown, W. B. 
Chandler and Harry T. Davenport, 
of Spokane. 
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Continued from page 91) 

February 23-25. Aside from that, I 
do not believe that the JouRNAL will 
fulfill its function for our Associa- 
tion and our profession if it limits 
itself to publishing Section and Com- 
mittee reports and resolutions which 
have been approved by the House of 
Delegates. When conditions and 
needs arise which seriously affect our 
members and our people generally, I 
hope that the JouRNAL will lead in 
pointing out the need and urging 
remedy, even though disagreement 
follows as to remedy. 

I fully recognize the sincerity of 
Mr. Russell’s reasoned views and his 
right to hold them, but I submit that 
we of the Bar need to be a bit open- 
minded and remedial as to what 
is taking place in our country and 
the world. We are not living in the 
1890's or the 1920’s. Mere obstruc- 
tion can do much harm. I suggest 
for consideration that we of the or- 
ganized Bar will do well to face 
realities as to what turns young 
Americans into radicals. We can 
hardly be surprised if Communism 
and Socialism gain among law stu- 
dents, young lawyers, and their fami- 
lies, when they are compelled to live 
and rear their children under con- 
ditions such as I have seen them in, 
in more than a few places. And I 
know, too, that the conditions of 
overcrowding and disruption of fam- 
ily life, for old and young, obtain in 


(Continued from page 102) 
undergo this ordeal after a fixed 
period of service—no one judge can 
be singled out for such a vote and 
“recall”, 

Straus supported Roosevelt heart- 
ily in the 1912 campaign, although 
he looked on the Progressive Party 
as a “protest”, a “crusade”, a tempo- 
rary “revolt”, not as a permanent 
political party. He was “stam- 
peded” into accepting its nomination 
for Governor of New York, but 
suspended his own energetic cam- 
paign when Roosevelt was shot in 
Milwaukee. When nearly sixty-seven 
years old, he took his stricken chief- 
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countless homes of the middle class 
that are hardly embraced in Mr. 
Russell's one per cent or five per cent. 

We are told insistently that our 
own free institutions cannot be long 
maintained against Communism if 
hardship, want and misery are not 
overcome by American aid in France, 
Italy, Germany, China, etc., and that 
many billions of the dollars of Amer- 
ican workers must go for relief and 
recovery in those lands. Shall we not 
look also to our own people? Can 
we not spare a few hundreds of mil- 
lions of dollars, if need be, to relieve 
hardship and privation in American 
homes and help our own people to 
have and own decent homes such as 
are necessary for family independ- 
ence and security? 

I regret that the time since the 
receipt of Mr. Russell’s statement has 


tain’s place on a speech-making tour 
of the country. After the 1912 elec- 
tion he returned with Roosevelt to 
the Republican party, supported 
Charles Evans Hughes in 1916, and 
continued in that affiliation until 
his death. 

The memorial is not one which 
clutters and clogs a great square with 
a “dated” statue of the person 
honored. It consists of a circular 
fountain flanked by two pedestals 
supporting allegorical groups cast in 
bronze. The admired sculpture is 
the work of Adolph A. Weinman. A 
bronze tablet on the terrace recounts 
the posts and appointments held by 
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vi 


been too short to permit the obtain- 
ing of an article replying factually 
and in more detail to his argument. 
Probably the outstanding fact, in ad- 
dition to the observable conditions, 
are that in 1925 some 937,000 hous- 
ing units were started, according to 
the Housing and Home Finance 
Agency, with 849,000 started in 1936. 
The number started in 1947 is given 
as 794,600, of which only 745,100 
units were completed, despite the des- 
perately greater need. Without here 
urging a particular bill or course of 
action, certainly none in the direc- 
tion of “socializing” home owner- 
ship, we have suggested that the lag 
in the building and owning of homes 
seems to call strongly for remedy and 
results, not negation. 


WrLL1AM L. RANSOM 


Oscar S. Straus 


the noted statesman and humani- 
tarian. Quotations from his writings 
are graven in the marble of the 
pedestals. Great office buildings of 
government overlook the memorial— 
notably that of the Department of 
Commerce, for which he did so much. 
The memorial does not obstruct the 
square; the thousands of office 
workers will find it a place of dignity 
and beauty as they sit on its steps or 
cross the square. My regret is only 
that it does not record that Oscar S. 
Straus first won success as a practicing 
lawyer and employed all his life the 
experience and skills he had gained 
in courtrooms. 
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gratifying to note the recognition of 
internal history as a significant part 
of the history of law. In the English- 
speaking world the persistent politi- 
cal interpretation has led to all but 
exclusive pre-occupation with exter- 
nal history. The outstanding legal 
historical book of the year is Goebel 
and Naughton, Law Enforcement in 
Colonial New York: A Study in 
Criminal Procedure, Two important 
books on the fringe of legal history, 
Hudson on International Tribunals 
Past, and Future, and Milton on The 
Use of Presidential Power, 1789-1943, 
are well summarized; also source ma- 
terial such as Reed and Miller, The 
Burlington Court Book: A Record of 
Quaker Jurisprudence of West Jer- 
sey. There is also a competent survey 
of the periodical literature of Con- 
stitutional Law; of Judicial Review; 


of the history and development of 
doctrines as to public utility rates, 
on covenants running with the land, 
and warranty clauses; and of writ- 
ings on Courts and the judiciary, not- 
ing specially Haynes on the Selection 
and Tenure of Judges. Also there is 
a review of writings on the Legal 
Profession and Law Schools and of 
biographies and autobiographies of 
lawyers. Notable are Meade’s Judah 
P. Benjamin and George Wharton 
Pepper’s Philadelphia Lawyer: An 
Autobiography. 


Steps Taken to Improve 
the Administration of Justice 


The chapter on the ADMINISTRATION 
OF JusTICcE: THE Courts AND LAw 
ReForM, by Dean Vanderbilt, a pro- 
tagonist of the movement for improv- 
ing the administration of justice, de- 
serves a detailed consideration which 


exigencies of space forbid. Statistics 
of the rising tide of federal litigation 
and of the federal probation system: 
a summary of new legislation as to 
the federal Courts, of pre-trial prac. 
tice in the federal Courts, of the rec. 
ommendations of the Senior Circuit 
Judges, especially as to tort claims 
against the United States, of projects 
for the reorganization of State 
Courts, of the operation of the rule- 
making power in the State Courts, 
and of projects for better organiza 
tion of Courts for small causes com 
bine to make an excellent survey of 
the advance made in time of war 
toward a better shaping of our legal 
institutions to the end of more com- 
plete and effective administration of 
justice. There is also a review of the 
literature of Courts and law reform 
during the year. Beside the Selection 
and Tenure of Judges, by Evan 
Haynes, already noted, articles by 
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Judge Evan Evans, “Fifty Years of 
the United States Circuit Courts of 
\ppeals”,®5 by Chief Justice Alex- 
inder of Texas, “The Future of the 
Judicial System”,** and two of Simes 
and Basye, “The Organization of the 
Probate Court in America’’,§? are 
well summarized. Mr. Haynes’s book 
and the articles by Messrs. Simes and 
Rasye are of the first importance for 
pressing problems of improving the 
administration of justice. 


In the chapter on LEGAL Epuca- 
rloN, BAR ORGANIZATION, AND Eco- 
vomics, Dean Vanderbilt tells us 
how there were suggestions of lower- 
ing the standards of admission as con- 
cessions to veterans, but that only 
one State lessened requirements ma- 
terially and in 1944 only five States 
failed to have some pre-legal college 
requirement. Some, which had re- 
quired a degree or three years of col- 
lege, did somewhat relax their stand- 
ard for veterans of exceptional abili- 
ty. On the whole, although the law 
schools were hardest hit among the 
departments of our higher educa- 
tional institutions, they stood up 
well under it. The American Bar As- 
sociation took a firm position against 
relaxing standards of admission to 

Bar. In truth, to have done so 
would have been no real favor to the 
veterans. 


Chere is a review of the Report on 
Legal Education submitted to the 
Section of Legal Education of the 
\merican Bar Association, and of 
discussions on legal education, on 
revived interest in the civil law (to 
be compared with the part it took in 
our formative era) and on organized 
activities of the Bar. The activities 
in Missouri were especially note- 
worthy, as they resulted in a model 
set of rules of Court, improved or- 
ganization of the judiciary, and an 
organized State Bar by rule of Court. 
lowa incorporated a State Bar Foun- 
dation. In Alabama the Junior Bar 
put out an Alabama Lawyers’ Hand- 
hook. Legal Institutes continued to 
be held in spite of conditions of 
travel which limited the distance 
from which lawyers could come. The 
American Bar Association carried on 
a great variety of important public 


services and especially took a leading 
part in the preparatory work toward 
world organization for peace and 
law. 

Finally, under the heading Litrr- 


ATURE, is a notice of legal biography | 
and autobiography in a year notice- | 
ably rich in both. Dissenters “con- | 
tinued to hold the field” in biogra- | 
phy as they do now in more than one | 
high Court. But there is food for re- | 
flection in the true but unpublished | 


story of the judge who, when he came 


in with a dissenting opinion and it | 


was suggested that his colleagues 


might adopt it as theirs, replied: “No, 


you don’t. I’m perfectly willing to 
publish that as a dissenting opinion 
but I don’t want it to be the law of 
Nebraska.” Judge Arthur G. Powell’s 
I Can Go Home Again gets deserved 
mention. His story of the declaration 
in which the word “horse” was 
spelled six different ways—all of 


them wrong—is a permanent addi- | 
tion to the tales of the profession. 


Also it is good to have the Bar re- 
minded that there is such a book as 
Judge Shientag’s The Personality of 
the Judge. It should be read widely. 

Even so long and detailed a review 
as I have written does scant justice to 
a Survey of American Law which 
does a great and much needed serv- 
ice to the profession, the law schools, 
and the law. 





9 Missouri Law Rev. 189 (1944). 
19 Indiana Law Journ. 131 (1944). 
42 Michigan Law Rev. 965 and 43 id. 113. 
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